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President’s Page 


Pro Bono Publico 


Much has been written and stated in 
recent years concerning pro bono legal 
services. This issue of The Florida Bar 
Journal is devoted to articles relating to 
pro bono services, or the delivery of legal 
services to the poor and the needy. Those 
articles speak much more eloquently on 
this subject than I can set forth in this 
article. 

The legal profession, by its very defini- 
tion as a “profession,” must recognize its 
obligation to the public. This can be ac- 
complished in many ways, one of the most 
outstanding of which is in the field of 
providing legal services to those in need 
but who cannot afford to pay for them. 

I believe that the lawyers of Florida, 
acting individually and in various groups 
and organizations, have acquitted them- 
selves well in this undertaking. This does 
not mean that we have satisfied the needs. 
All who are knowledgeable in the field 
recognize that there is an unmet need to 
which we must continue to direct our time, 
talents and energy. 

A number of the committees of The 
Florida Bar devote a good part of their 
time toward the delivery of legal services to 
those most in need, as well as those of 
moderate means. Statistics indicate that 
the lawyers of our state contribute thou- 
sands of hours toward pro bono services 
each year. Legal aid groups around the 
state heip to coordinate these activities. 
Some local voluntary bar associations 
require that their members contribute in 
some way to pro bono services each year. 

The Florida Bar originated the concept 
of interest on trust accounts which, after 
several years of work, became a reality. 
The IOTA program is now in effect in 
about 38 states. The funds generated from 
lawyers’ trust accounts in Florida have 
been used in major part by The Florida Bar 


Foundation for assistance in providing 
legal services to the needy. Hopefully, 
more lawyers and law firms will join the 
IOTA program and thus increase the funds 
available for this purpose. 

Many lawyers in our state have given 
freely of their time and legal expertise in 
pro bono services which have never been 
publicly recognized. In an effort to at least 


Statistics indicate that the 
lawyers of our state 
contribute thousands of hours 
toward pro bono services 
each year. ... We all owe 
thanks to those lawyers who 
have given so freely of their 
time in rendering these 


services 


acknowledge the work of some of these 
individuals, the chief justice of the Su- 
preme Court presents annually the Tobias 
Simon Pro Bono Service Award. During 
the same ceremony, the president of The 
Florida Bar presents Pro Bono Service 
Awards to recognize individual lawyers’ 
service in each of the judicial circuits. 

On a more specialized note, the special 
committee for representation of death row 
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by Patrick G. Emmanue 
President 


inmates on collateral appeals, headed by 
James C. Rinaman, was successful in pro- 
viding legal services to a number of these 
individuals who otherwise would probably 
have been without legal representation. 
The Florida Bar was awarded the pres- 
tigious Tweed Award at the American Bar 
Association annual meeting in July 1985 
for this program. 

There are some who feel that the Board 
of Governors of The Florida Bar has not 
been properly responsive to the pro bono 
needs because the Board has not voted for 
mandatory pro bono services. Without 
arguing that particular issue, I submit that 
the Board has been attentive to the fact 
that many of our citizens need legal ser- 
vices, and I believe our actions and pro- 
grams are indicative of that fact. The 
majority of our lawyers believe they should 
furnish pro bono or public service type 
legal services. However, in Bar polls the 
majority of our lawyers have shown they 
are strongly opposed to any mandatory 
program in this area of activity. The Board 
at its September 1985 meeting voted to 
encourage the lawyers and bar associations 
of our state to redouble their efforts in the 
pro bono field. 

We all owe thanks and appreciation to 
those lawyers who have given so freely of 
their time in rendering these services. We 
should also recognize the members of our 
various Bar committees who have per- 
formed in such an outstanding manner to 
heip assure the success of these programs. 

I strongly urge every member of The 
Florida Bar to actively participate in pro 
bono programs. There is much to be done 
and a great need to fill. If all Florida 
lawyers will render their share of these 
needed services, we can be proud of our 
profession and know we are discharging 
our obligations in aresponsible manner. BJ 
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Letters 


Equal Access to Justice 

I read the article written by Paul W. 
Lambert in the July-August Bar issue with 
interest and think, to a degree, that it was 
misleading, | would cite the case of Glover 
v. The School Board of Hillsborough 
County, 462 So.2d 116 (Fla. 2nd DCA 
1985). In that case, the question was clearly 
presented as to the distinction between the 
fees on appeal and fees during the hearing. 
I think that his article fails to do that and, 
in my opinion, the law is clear that, but for 
the provisions of the 1984 statute discussed, 
there is no entitlement to fees for the 
hearing. 

I recently litigated this question in a case 
of Haycock v. St. Lucie County School 
District, in which Haycock had prevailed 
in the administrative hearing and in fact, 
the district had been chastised by the 
hearing officer for even attempting to bring 
the charges involving Mr. Haycock. He 
then petitioned for attorney’s fees, which 
the school board, as the administrative 
agency, denied. That was taken on appeal 
to the Fourth District, and the Fourth 
District affirmed the matter ina per curiam 
decision. 

I would add that in neither case was the 
Equal Access to Justice Act applicable as it 
was past the date of the action. However, in 
both cases, the individuals involved would 
not have qualified under the small business 
provisions of that Act. 

BEN L. BRYAN, JR. 
Ft. Pierce 


Children in Transition 

We enjoyed the excellent articles on 
representing and guarding children’s rights. 
However, they omitted including relevant 
works by two Florida lawyers dealing with 
the subject of contested child custody 
litigation. 

Included in the list of recommended 
reading was the excellent work by attorney 


Haralambie, “Handling Child Custody 
Cases.” Unfortunately, however, it failed 
to include: 


“The Purpose, Planning and Use of 

Depositions in Contested Child Custody 

Litigation,” 

by Edward J. Winter, Jr., Attorney at Law, 

Miami, Florida. 

Volume | No. !-Fall, 1977 

American Journal of Trial Advocacy 

and 

“Child Custody Litigation” 

1975-Published by Bancroft-Whitney, 

Volume 22, American Jurisprudence 
Trials by Brian R. Hersh and Edward J. 

Winter, Jr., both Miami lawyers. 

and 


“The Complex Dynamics of Winning 
Child Custody Litigation” by Edward J. 
Winter, Jr., Trial Diplomacy Journal, 
Volume 6, No. 4, Winter 83/84. 


RALEIGH Louis SAPP 
Miami 


Florida An Example 

As director of the ABA’s program on the 
legal protection of children, I want to com- 
mend you, your guest editor, Cynthia 
Greene, and The Florida Bar for the publi- 
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cation of an issue of your Journal devoted 
to children. 

For use in our national dissemination 
efforts, under which we are working to have 
other states model their bar activities in this 
area on the example of Florida, I would 
like to obtain 20-30 copies of the October 
1985 issue. We would be pleased to pay for 
these if you would bill us. 

Iam sure that your recent issue will result 
in an enhanced understanding of how law- 
yers can help assure the welfare of children, - 
and it should also help attorneys be better 
advocates in court for the needs of children. 
For this you have our gratitude and respect. 


HOWARD A. DAVIDSON 

Director, 
NATIONAL LEGAL RESOURCE CENTER 
FOR CHILD ADVOCACY & PROTECTION 


Washington, D.C. 


Some Child Will Benefit 

Ihave to believe that if judges and lawyers 
read the October issue, some child will ben- 
efit from it. It was all very worthwhile, in 
my view. Perhaps most important, the tone 
was responsible, informed, professional and 
matter of fact, proving again that the effec- 
tive child advocates are not out of the main- 
stream. My compliments to the guest editor 
and the staff. 

JUDGE HUGH GLICKSTEIN 

West Palm Beach 


Rule 144 Clarified 
Lawrence Schecterman’s article (Octo- 
ber, 1985) on Rule 144 promulgated by the 
Securities and Exchange Commission, while 
generally providing a useful review of that 
rule, unfortunately contained a number of 
misleading implications because of its 
failure to deal with important subtleties of 
securities law. 
The article begins “Rule 144 provides 
Continued on page 8 
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Executive Directions 


Pro Bono in Florida: 


by John F. Harkness, Jr., Executive Director 


Contributions From Private Practitioners 


As part of a continuing effort to measure 
the opinions of Florida Bar members on 
the issues facing the legal profession and to 
measure involvement in various Bar pro- 
grams and services, The Florida Bar sur- 
veyed its members during the summer of 
1984. Involvement in pro bono services 
and free community public service pro- 
grams were included. The results of this 
survey provide an interesting perspective 
on the range of pro bono services delivered 
by members of our Bar. 

It was decided to randomly sample a 
select number of Bar members. From past 
unscientific surveys, it was clear that a full 
membership survey caused biased results 
since the vast majority who responded 
were highly socialized within the profes- 
sion and expressed strong pro or con 
attitudes on the various issues surveyed. A 
random sample provided an opportunity 
for Bar members not active in organized 
Bar activities to make their views known to 
the Bar. 

When the survey was being prepared for 
mailing in late June 1984, there were 
34,574 Florida Bar members of whom 75.4 
percent were in-state and 24.6 percent were 
out-of-state members. The 25,994 in-state 
Bar members were further classified by 
circuit to represent each circuit’s percent 
contribution to the in-state membership 
total. 

In order to achieve at least a 5 percent 
membership sample responding to the 
survey, 5,000 members was selected. The 
sample was selected so that 75.4 percent of 
the 5,000 were in-state members and the 
remaining 24.6 percent of the sample were 
out-of-state members. In addition the 
3,765 in-state members in the sample were 
selected using a proportionate sampling 
procedure by circuits. The overall response 


rate, based on one follow-up mailing, was 
43 percent. 

One-third of the variables measured in 
the survey related to public interest pro- 
grams and activities. The following ques- 
tions relating to pro bono and free com- 
munity public service were asked: 

How many hours in calendar year 1983 did 
you spend providing free community/ public 
service excluding organized Bar activities and 
any pro bono legal services for the poor? 

How many hours in calendar year 1983 did 
you voluntarily spend providing pro bono legal 
services to individuals you knew could not 
afford to pay for the services? 

Would you support a mandatory pro bono 
legal services program? 

Nearly three-fourths (72.1%) of the in- 
state members and nearly 60% of out-of- 
state Bar members provided pro bono 
hours during 1983. A total of 459,000 
hours were donated by in-state members 
and 117,000 hours provided by out-of- 
state members. Although the results from 
The Florida Bar 1984 Economic Survey 
reveal a median billing rate of $100, a 
conservative hourly rate of $50 was used in 
the analysis to measure the value of pro 
bono hours provided by Florida Bar 
members. Based on the $50 per hour 
figure, in-state members and out-of-state 
members provided $23 million and $6 
million, respectively, in pro bono services 
during 1983. 

The Florida Bar is a relatively young Bar 
with 43.2% of the members considered 
young lawyers (aged under 36 years). 
Nearly two-thirds (65%) of young lawyers 
and about three-fourths (73%) of older 
attorneys provided pro bono services. The 
contribution by young lawyers is valued at 
$13 million covering 255,000 hours during 
1983. 

About two-thirds (62.8%) of the Bar 
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have been members less than ten years and 
37.2% have been members for at least ten 
years. Three-fourths of those who have 
practiced for a longer period of time pro- 
vided 243,000 hours of pre bono legal 
services worth $12.2 million in 1983. Of the 
less experienced lawyers, 65.1% donated 
pro bono legal services to those unable to 
pay for the services. 

Another measure of experience in the 
profession is lawyer income. The annual 
income data reflect net income less busi- 
ness overhead and before taxes. All income 
levels show substantial pro bono obliga- 
tions: under $25,000 (62.5%), $25,000-$50,000 
(68.0%), $50,000-$75,000 (76.5%), and 
over $75,000 (84.0%). The 37.9% of the Bar 
who earn between $25,000 to $50,000 each 
year contributed 215,000 hours ($11 mil- 
lion) of pro bono during 1983. 

About three-fourths of Florida Bar 
members are in private practice. Most 
(82%) of those in private practice provided 
pro bono hours in 1983. They contributed 
588,000 hours worth $28 million. 84.5% of 
the sole practitioners contributed 170,000 
pro bono hours valued at $8.5 million. 

Those lawyers who are already over- 
burdened in their practice provide more 
pro bono than other attorneys in Florida. 
Nearly 80% of lawyers who spend over 60 
hours each week practicing law provided 
pro bono hours as compared to about 
two-thirds (67.7%) of the lawyers who 
practice law during less than the standard 
40-hour work week. 

Since many pro bono cases deal with 
family or marital legal matters, it is not 
surprising to find that about 94% of Flor- 
ida’s lawyers practicing marital and family 
law donated pro bono. The contributions 
to pro bono from lawyers practicing in 
other areas of the law are as follows: 
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corporate law (73.2%), criminal law 
(51.1%), estate planning (75.5%), general 
practice (85.4%), real property (79.8%), 
tax law (59.6%), and trial practice (82.4%). 

About 90% of the lawyers who con- 
tributed pro bono feel that the costs of 
legal services and the justice system is very 
important to forming the public’s attitudes 
about the organized Bar. 

Because nearly three-fourths of Florida 
lawyers already provide pro bono, they feel 
that mandatory pro bono is not necessary. 
This is reflected in the fact that about 80% 
of those lawyers providing pro bono do not 
support. mandatory pro bono activities 
whether administered by The Florida Bar, 
local bar associations, or the court system. 
Over three-fourths of those attorneys who 
do not provide pro bono also do not 
support mandatory pro bono. 

Not only did Florida lawyers provide 
nearly 600,000 hours of pro bono legal 
services but the in-state Bar members also 
donated 540,000 hours of their time to 
community and public service organiza- 
tion during 1983. Because the question in 
the survey related to pro bono to individ- 
uals, it is likely that a portion of the hours 


donated to community and public service 
agencies could be in the form of free legal 
services. Further, some of these com- 
munity and public service organizations do 
provide free services to the poor and needy 
in Florida. About 81% of the attorneys 
who provide pro bono hours also donated 
time to these community and publicservice 
organizations. 

The Florida Bar has promoted pro bono 
participation from its members through 
organized activities. The Consortium for 
the Delivery of Legal Assistance was or- 
ganized by The Florida Bar in 1982. It was 
an umbrella organization serving the entire 
Bar concerned with delivering legal ser- 
vices to the poor and underrepresented. 
The consortium provided technical assist- 
ance to private bar associations and other 
legal service providers in developing low 
fee and no fee programs at the local bar 
level. This consortium sponsored the pub- 
lication of a pro bono and low fee direc- 
tory, a “how-to” manual for new and 
existing pro bono programs, and a pro 
bono deskbook series on insolvency plead- 
ing and practice, consumer law, unem- 
ployment compensation, government ben- 


efits, and domestic relations. 

The Florida Bar also. sponsors annual 
recognition programs for pro bono service 
from Florida’s attorneys in private prac- 
tice. The Tobias Simon Pro Bono Service 
Award, created. in 1981, confers recogni- 
tion by the chief justice of the Supreme 
Court of Florida on a private lawyer for 
voluntary, free legal assistance for the 
poor. In conjunction with this award, there 
are pro bono awards presented by the 
president of The Florida Bar to recognize 
individual lawyers’ service in each of Flor- 
ida’s 20 judicial circuits. 

Volunteering legal services by private 
attorneys is not a matter of giving and 
receiving nothing for their pro. bono ef- 
forts. In addition to the personal satisfac- 
tion they receive for assisting persons to 
resolve important problems, these lawyers 
broaden their legal experience. It is time 
‘that the one-half million hours of pro bono 
legat services donated by private practi- 
tioners is lauded so they can enjoy the 
public recognition that they deserve for the 
services they provide. What other profes- 
sionals do the same for their fellow citi- 
zens? BI 


Letters 


continued from page 6 


for an exemption from restrictions on 
resale of securities which are otherwise 
imposed by the Securities Act of 1933...” 
(the “1933 Act”). In fact, it is the 1933 Act 
that provides the exemption under §4(1), 
and Rule 144 is well understood by securi- 
ties practitioners to be a “safe: harbor,” 
words nowhere appearing in the article. 
The distinction is quite important because 
exempt sales of securities are often made 
under §4(1) without the “safe harbor” of 
Rule 144 by simultaneously relying on 
‘§4(2) to create the fancifully designated 
“§4(1'4)” exemption. 

A frequently misunderstood point about 
§4(1) and Rule 144, and one which is 
unfortunately not addressed in the article, 
is that even a control holder of even restric- 
ted securities may legally sell those securi- 
ties in an unregistered public sale without 
the use of Rule ‘144 providing the securities 
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have been held fora longenoughtime. An 
owner of control stock ofa company who 
has, for example, ‘held his stock for 10 
years does not need the benefit of Rule 144. 
It is the broker or underwriter, not the 
seller, who needs the rule in such an 
instance. Theseller could, in theory, legally 
sell his securities without registration by 
means of newspaper ads, using no broker 
or dealer. 

Finally, while the article rightly equates 
an “affiliate” with a “control person,” it 
fails to emphasize the nebulous meaning of 
this latter concept. The Commission has 
never defined the concept of “control” 
under the 1933 Act. The article’s statement 
that “... officers, directors and stock- 
holders owning 10 percent or more (of a 
company’s stock)” are generally control 
persons is misleading. A “control” deter- 
mination is a question of fact, often 


brought before the courts, and is vitally 
important under the 1933 Act and the 
Securities Exchange Act of 1934. In many, 
perhaps even most, situations an officer is 
not a control person if he is not also a 
director or major shareholder. The 10 
percent control test cited more than once 
by the article has little or no foundation in 
the 1933 Act, the Commission’s regula- 
tions, or the case law. Courts have found 
control to exist when shareholdings are 
under 10 percent.and have often found no 
control when shareholdings exceed this 
percentage. Additionally, in many circum- 
stances directors are not control persons; 
for example, when one person owns over 
50 percent of the stock of a company, is 
actively involved in running it, and elects a 
board which is subservient to his wishes. 

RICHARDM. SPECTOR 
Miami 
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Hillsborough County ‘Commissioner. Colson 
(center) presents Pro Bono Recognition Day Proclama- 
tion to local bar President Tom Gonzalez “se BAVLP 


A training session for Drate Intake Nancy Burton (lett) of Committee visits 
takes place in office of Jim Walter Corporation. Corporate Intake Clinic. She’s pictured with volunteers 
Greg Glynnis, Paul Gibson, Jim Kynes and C. Lee Essrig. 
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An Introduction 


Maintaining Justice 
Through Pro Bono 


Legal Services 


How Much Progress Has Florida Made? 


Imost daily there seems to be a 
media barrage concerning sins of 

commission or errors of omission 
perpetrated by Florida attorneys. Nary a 
word of praise for any good done by the 
profession. Yet over the past four years a 
wonderful movement has been underway, 
perhaps all too quietly, to help provide civil 
legal services to the poor. This movement is 
called pro bono. 

The 1981 funding cuts of the current 

Administration in federally sponsored legal 
services programs was a prime mover in 
this resurgence of pro bono activity. While 
the numbers of poor people in the country, 
and particularly our state, continued to 
grow, funds for legal services programs 
were cut by an effective 35 percent. 
_ The response of the organized Bar to 
these losses was twofold. Significant sup- 
port for continued funding of legal services 
offices was combined with a renewed 
commitment to the principles of pro bono 
publico by the private bar. Nationwide, pro 
bono activities have more than quadrupled 
since 1981 and Florida has led the way in 
this endeavor. 

As coordinator of a local pro bono pro- 
gram, actively observing activity in The 
Florida Bar as well as by the ABA, I volun- 
teered to take stock of the accomplishments 
made in our state toward the goal of equal 
access to justice through this special issue 
of the Journal. This discussion of progress 
made does not mean that the problem is 


by Catherine G. Novack 
Guest Editor 


ing on it. 

The aim of this special issue is to increase 
awareness of the programs which exist for 
two reasons. First, we hope that those who 
are not yet participating in their local pro- 
grams will take this opportunity to join in 
the work. Second, should an area not have 
a formal pro bono program, we hope this 
issue will provide program models from 
which to design a project to suit the needs 
of the locality. Space did not permit our 
showcasing all legal services programs, only 
a few to demonstrate the effectiveness of 
long-established programs, newly created 
ones, rural programs and some in metro- 
politan areas. 

While we cannot rest on our laurels, it is 
time to share the good news of the achieve- 
ments made through the efforts of private 
practitioners joined with the resources of 
federally funded programs and other pro 
bono projects throughout the state. 

This issue gives a history of the develop- 
ment of pro bono publico, a sampling of 
statewide programs along with some per- 
sonal experiences of the volunteers. It con- 
cludes with a means to solve the ever present 
problem of how to fund such programs—an 
invitation for more lawyers to volunteer. 
My hope is that all readers will have re- 
newed pride in their profession and be fur- 
ther motivated to undertake new, and con- 
tinued, participation in this greatly needed 
work, BJ 


solved, but it does prove that we are work- 


Catherine Gail Novack, guest editor, 
is director of the Bay Area Volunteer 
Lawyers Program in Tampa. She re- 
ceived her B.A. degree in 1974 from 
Hunter College of the C.U.N.Y. and 
her J.D. in 1977 from Buffalo School 
of Lawat the S.U.N.Y. After leaving a 
field attorney position with the Na- 
tional Labor Relations Board in Phil- 
adelphia, she first became involved 
with legal services as a volunteer in the 
Senior Advocacy Program of Florida 
Rural Legal Services in Ft. Myers. 

Noveck is vice chairperson of the 
Delivery of Legal Services Committee 
of The Florida Bar, chairperson of the 
Social Committee of the Hillsborough 
County Bar, and serves on the Board 
of Directors of the Hillsborough As- 
sociation for Women Lawyers. 

She gratefully acknowle: ges the 
generosity of William Reece Smith, 
Jr., who provided the complete assist- 
ance of the Carlton, Fields’ Word Pro- 
cessing Department in preparation of 
this issue. Similarly, Marsha Rydberg, 

former chairperson of The Florida Bar 
Journal Editorial Board, is recognized 
for the guidance, assistance and direc- 
tion she provided in this endeavor. 
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Private Bar Involvement 
Legal Services the Poor 


by William Reece Smith, Jr.! 


I will never reject, from any consideration 
personal to myself, the cause of the defenseless or 
oppressed, or delay any man’s cause for lucre or 
malice. 
$s a condition to receiving the 
privileges and benefits of 
membership in the profession 
of law, we Florida lawyers, past and pre- 
sent, have each made this personal profes- 
sion of responsibility to come to the aid of 
those who cannot otherwise afford our 
services. Many lawyers in Florida have 
been involved in fulfilling this obligation, 
but the history of rendering legal aid to the 
poor shows that the need has never been 
fully met. Today in Florida, as in many 
parts of the country, we are experiencing a 
resurgence in commitment to the lawyer’s 
pro bono publico obligation, and while 
much still needs to be done, Florida law- 
yers can be justly proud of their progress. 
This renewal in private bar involvement, 
fueled in part by cuts in funding of the Legal 
Services Corporation, has been marked by 
increasing cooperation between the private 
bar and the staffs of federally funded legal 
services programs. This development is 
especially heartening because for a time 
following the advent of federally funded 
legal services in the mid-sixties, significant 
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tension and mutual mistrust existed 
between the two groups. It also provides 
the foundation for what is undoubtedly 
one of the best state delivery systems for the 
poor in the United States. 

The history of legal services to the poor in 
Florida closely parallels the movement in 
the country as a whole. In the early days 
before the organized movement began, 
individual lawyers sought to provide legal 
aid as a matter of personal charity rather 
than professional obligation. The totality of 
this effort was not enough; too few 
responded regularly, and the need was too 
great to be met by unorganized sporadic 
giving. In 1876, our nation’s centennial 
year, the first legal aid society was founded 
in New York City to serve German immi- 
grants. Arthur von Briesen, a prominent 
New York attorney, later became president 
of the society. Under von Briesen’s leader- 
ship, the society amended its constitution to 
broaden its clientele; it earned the active 
support of some of the city’s larger law 
firms, and its organization and operation 
became a model for societies in other cities.? 

In the early part of this century, Reginald 
Heber Smith of Boston became a major 
force in the expansion of legal aid in the 
United States through his passionate 


advocacy of organized bar involvement in 
legal aid. In his book, Justice and the Poor, 
published in 1919, Smith challenged the 
legal profession to become actively involved 
in legal aid, “to perform the full measure of 
the responsibility which rests on it as a 
profession, and thereby to put to an end the 
existing denial of justice to the poor in the 
United States.”3 

Smith’s challenge influenced the organ- 
ized bar significantly. In the 1920's, the 
American Bar Association created a Special 
Committee on Legal Aid, chaired by Charles 
Evans Hughes. This committee then became 
a standing committee and prompted a 
recommendation that state bar associations 
appoint similar committees. The ABA and 
other bar groups began actively to support 
the legal aid movement. Bar sponsored 
legal aid societies, often heavily dependent 
on the services of volunteer lawyers, became 
the model for the next 40 years. As the bar's 
involvement strengthened, so did the legal 
profession’s ethical tenet that each lawyer 
has an obligation to help the poor. 

Other compelling, but less altruistic, argu- 
ments were also proffered. Many lawyers 
cautioned that if the bar did not provide 
legal help to the poor, the federal govern- 
ment would do it, thereby taking the first 
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step toward “socialization” of the profes- 
sion. Another argument was that the 
domestic tranquility and political stability 
of the country depended on providing every- 
one reasonable access to the courts. Many 
proponents of legal aid were concerned that 
people who lacked redress in the courts 
would seek that redress in the streets.4 
Although the number of legal aid offices 
grew considerably as a result of bar as- 
sociation efforts, for the most part these 


were located in large metropolitan areas. 
There remained a vast unmet need. The 
bars’ efforts were hampered by the fact that 
many lawyers still did not care to help. They 
were further impeded by lack of efficient 
organization and lack of the extensive 
financial resources necessary to get the job 
done. The need for services was growing 
with population growth and with the in- 
creasing complexity of life in our society.5 


Establishment of the Legal Services 
Program 

In the mid-sixties, as part of President 
Johnson’s War on Poverty, the federal 
government entered the picture with the 
Legal Services Program established within 
the Office of Economic Opportunity. 
Federally funded legal services had the 
strong support of the American Bar As- 
sociation and of its president, Lewis F. 
Powell, Jr. Great strides were made under 
OEO, but during the Nixon Administration, 
the federally funded program became an 
object of partisan political controversy; its 
activities were substantially curtailed and 
its very existence threatened. Again the 
private bars supported a campaign to create 
a federally funded, but independent, 
organization that would insulate legal 


services to the poor from the vagaries of 
partisan politics. The result was the Legal 
Services Corporation created by Congress 
in 1974. 

Despite the effectiveness of the federal 
programs and the support of many bar 
organizations, federal funding was also 
controversial. Recognizing the importance 
of an independent legal profession to a 
democratic society, many lawyers voiced 
again their concerns about possible social- 
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and Democrats went to individual legis- 
lators of both parties to plead the case of the 
poor. For many, it was their greatest hour 
as advocates. Their judges were persuaded; 
the corporation would survive. 

Unfortunately, the previous level of 
corporation funding could not be saved and 
later in 1981 it was cut 25 percent. Corpora- 
tion programs, and consequently the poor, 
suffered throughout the country. We have 
yet to overcome its impact. 


ization of the profession. Some lawyers and 
lay people also criticized the new profes- 
sional poverty lawyers for being social 
engineers more than lawyers. Some staff 
attorneys in federally funded programs 
accused the private bar of not being com- 
mitted to helping the poor. And as poverty 
law became viewed more and more as a 
separate specialty requiring particular skills 
and experiences, staff attorneys and private 
practitioners alike began to believe that 
private lawyers were not competent to 
render services to the poor. Conflict and 
tension developed and while in some 
localities the private bar and professional 
poverty lawyers cooperated reasonably well, 
as the Legal Services Corporation grew in 
strength and resolve in the late seventies, the 
private bar increasingly relinquished the 
legal aid field to LSC projects. 

Another great crisis brought the two 
groups together as never before. In 1981, 
the new Republican administration sought 
to eliminate funding and thus to terminate 
the Legal Services Corporation. Putting 
aside political and philosophical differences, 
over 400 representatives of state and local 
bar associations went to Washington to join 
the ABA in an intense lobbying effort to 
save the corporation. Lawyers, Republicans 


THE FLORIDA BAR JOURNAL/DECEMBER 1985 


ME 


The attack on the corporation had some 
healthy. effects. Corporation lawyers and 
the organized bar had joined the common 
cause to save the corporation, and they be- 
gan to cooperate as never before. Soon, the 
ABA took the unprecedented step of com- 
mitting over a half million dollars annually 
to programs designed to stimulate private 
bar involvement in the provision of legal 
services to the poor. The corporation board 
directed its grantees to devote 10 percent of 
their basic grants to private bar involvement; 
later the number was increased to 12% 
percent. These joint efforts resulted in the 
growth of bar sponsored pro bono programs 
to more than 400 in less than five years. 
More than 75,000 lawyers have joined in 
voluntary legal aid work. In 18 states, 20 
percent or more of the bar is involved. In six 
states, the number is over 30 percent. 
Nationwide at least 12 percent of all persons 
licensed to practice law are engaged in pro 
bono work.°® In short, during the last four 
years more progress has been made than in 
the rest of our nation’s history. 


Florida’s Role 

The Florida Bar was one of the first to 
respond to the call to help save the Legal 
Services Corporation. A delegation of 
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Florida lawyers went to Washington to 
place the cause of the poor before the 
Florida congressional delegation. The 
response by The Florida Bar was a recog- 
nition of the importance of federally funded 
legal services for the poor in Florida, a 
development many initially resisted in the 
early sixties. 

Before the advent of the OEO and the 
Legal Services Corporation, legal aid in 
Florida was provided primarily by bar 
sponsored legal aid societies which relied 
substantially on the services of volunteer 
lawyers. The movement to establish these 
societies in Florida was hampered by at- 
titudes like those expressed in a report of 
the Legal Aid Committee of the Florida 
State Bar Association in 1941: 


Some of the members of the Bar Association in 
the smaller communities seem to feel [legal aid] is 
such a trifling problem that each lawyer in his 
own practice... will... administer a sufficient 
amount of legal aid to take care of all those who 
are in need and that there is no necessity of any 
formal bureau or committee to atiend to legal aid 
work. ...[MJany of the lawyers discourage such 
matters, for they do not wish to take the time, and 
do not wish to have legal aid clients sitting about 
their offices.’ 

Despite these attitudes, committed law- 
yers in Florida continued to work for the 
establishment of organized legal aid. For 
many years organized legal aid was a reality 
only in the larger cities such as Jacksonville, 
Miami, and Tampa. In 1960, the number 
of organizations in the state had grown to 
13, but these were small offices with a few 
paid staff members supplemented by 
volunteer lawyers.? The private bar was 
certainly attempting to help the poor but 
the need was simply too great. 


OEO Viewed With Suspicion 

The legal services program of the OEO 
was designed to help meet this increased 
need. But many in The Florida Bar, like 
their counterparts in other states, viewed 
the OEO with some concern and suspicion. 
Bar leaders passed a resolution in March 
1966 stating commitment to cooperation 
with OEO in expanding legal services to the 
poor but opposing the initiation of any 
programs for legal services in Florida with- 
out the organized bar first having had an 
opportunity to qualify to provide such 
services.’ Earlier The Florida Bar had 
submitted and was denied a proposal to the 
OEO that provided for the coordination of 
the legal services program in Florida by The 
Florida Bar.'' There was concern about the 
potential threat of the new delivery systems 
to ethical tenets of the legal profession such 
as the prohibition against solicitation and 
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the use of lay intermediaries. There was also 
concern about loss of control over an 
important element of the practice of law in 
the state and of potential socialization of 
the profession. Many believed bar super- 
vision was necessary to fulfill The Florida 
Bar’s obligation to protect the public 
through its prescription and maintenance 
of the standards for the practice of law in 
the state. 

Although this total supervision was 


denied, bar organizations in Florida did 
cooperate in setting up federally funded 
programs. In March 1966, the Dade County 
Bar Association was the first group in 
Florida to receive OEO approval for its 
plan. By 1971, OEO projects were in 10 
counties and 18 bar sponsored legal aid 
societies. In some counties, such as Hills- 
borough, an OEO program and a legal aid 
society existed side by side, both nurtured 
by the local bar.!? 

Despite these gains, it was obvious that 
greater efforts were needed. In 1970, under 
the leadership of President Burton Young, 
The Florida Bar commissioned a study of 
the legal needs of the poor in the state. This 
study, known as the “Levinson Report,” 
clearly demonstrated that in 1971 there 
were vast unmet needs of the poor in 
Florida for legal services. Prominent in the 
study was the finding that only 21 of 
Florida’s 67 counties had an organized pro- 
gram for provision of legal services to the 
poor and many were struggling to meet the 
demand. The study also found that no 
substantial pro bono service was being 
rendered by lawyers. Problems in OEO had 
developed and support for federally funded 
legal services was eroding. 

One of the study’s primary recommenda- 
tions was that a nonprofit corporation be 
established for the expansion and coordina- 
tion of legal services to the poor on a 


statewide basis. In response, The Florida 
Bar, in cooperation with the Governor's 
Office and legal services programs, organ- 
ized Florida Legal Services, Inc.'3 The role 
of FLS has been crucial in helping to 
expand legal services for the poor through 
legislative and administrative advocacy, co- 
ordination of services, and support for local 
programs. 

In 1975 when the Legal Services Corpora- 
tion became a reality, its impact in Florida 
was great. From 1976 to 1979, LSC funding 
increased from $1.9 million to $7.7 million. 


The number of poor people having access to 
legal services more than doubled in the 
same period.'4 The expansion of LSC 
funded programs was obviously a blessing 
for the state, but it indirectly fostered a 
widening separation between the private 
bar and the professional legal services com- 
munity. Although in some localities co- 
operation between the groups continued, in 
others there was outright hostility. Pro 
bono involvement suffered considerably, 
partly because of an erroneous perception 
that the success of the LSC programs had 
eliminated the need for private lawyer 
participation. 

The falsity of this perception was vividly 
illustrated by a 1980 Florida Bar study 
which revealed that the LSC, then at the 
peak of its funding, could meet no more 
than a fraction of the needs of the poor and 
that Bar-sponsored legal aid programs using 
volunteer lawyers should be revitalized.'’ 
The fight to save the corporation and the 
subsequent cuts in LSC funding strength- 
ened the resolve of The Florida Bar to 
invigorate pro bono activities in the state. 
The Florida Bar established a project, now 
a part of Florida Legal Services, Inc., to 
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coordinate pro bono participation with 
local LSC offices. This revival and the 
effects in Florida of the 10 percent and 
subsequent 12!4 percent instructions from 
the corporation and the augmented pro 
bono activities of the ABA have helped the 
state produce one of the best records of pro 
bono service in the country. And much to 
its credit, in 1982 The Florida Bar asserted 
its role as a national leader in public service 
when it became the first state to implement 
an interest on trust accounts program.'¢ 
The income generated by IOTA goes 
primarily to providing legal services to the 
poor. 

Representation of the poor in Florida is 
now based firmly on a mixed delivery 
system of staff attorneys whose efforts are 
supplemented by volunteer lawyers. This 
mixed system is very effective as described 
in the articles that follow. 

It is important that the pro bono work of 
the private bar be encouraged and strength- 
ened. There will never be enough federal 
funds to meet fully the legal needs of the 
poor. The volunteer efforts of private 
lawyers will always be essential; the bar’s 
pro bono potential must be fully realized if 
we are to make meaningful our nation’s 
promise of equal justice. 

This union of the private bar and federally 
funded staff attorneys is highly appropriate 
for philosophical as well as practical reasons. 
The duty of serving the legal needs of the 
poor does not, as some suggest, lie solely 
with the legal profession. Inadequate legal 
services for the poor is a societal problem. 
Its causes are complex. Responsibility for 
its solution therefore lies, in great part, with 
the nation as a whole. Federally funded 
legal services to the poor are an affirmation 
of our national commitment to equal justice 
for all. 

But we in the legal profession have a 
special obligation because of our training, 
skill, and role as officers of the court. We 
understand that rights can be meaningless 
without access to the legal representation 
necessary to enforce those rights. And we 
are, of course, uniquely equipped by educa- 
tion and experience to provide that repre- 
sentation. But most important, we are 
members of a learned profession. Public 
service is the key element that distinguishes 
a profession from a mere commercial 
enterprise. Change abounds in the legal 
profession today, and many people feel we 
are guided more by the market place than 
by the oath we took as lawyers. We must 
never let this perception become a reality. 
By strengthening our commitment to the 
highest goals of public service, we will help 


fulfill our country’s promise of equal justice 
under law for the poor people of Florida 
and the nation. BJ 


'l wish to acknowledge the assistance of E. 
Diane Clark, assistant professor of law, Stetson 
College of Law, in the preparation of this article. 
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3SMITH, supra note 2, at 239. 
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federal funding, see generally BROWNELL, supra 
note 2; BROWNELL, LEGAL AID IN THE UNITED 
STATES, 1961 SUPPLEMENT (1961); Jerome E. 
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Class Justice, 12 U.C.L.A. L. Rev. 381 (1965); 
Orison S. Marden, Equal Access to Justice: The 
Challenge and the Opportunity, 19 WAsH, & LEE 
L. Rev. 153 (1962). 

6For these and other statistics, see American 
Bar Association Consortium on Legal Services 
and the Public Through the Private Bar Involve- 
ment Project, THE 1985 DiRECTORY OF PRIVATE 
BAR INVOLVEMENT PROGRAMS, Tables 1-10 at 
195-204 (April 1985). Note that these figures are 
based on a survey conducted in the fall of 1984. 

7 Report of Legal Aid Committee, 15 FLA. L.J. 
177-78 (1941). 

’See, e.g., Report of Committee on Legal Aid, 
13 FLA. L.J. 83 (1939); Report of Committee on 
Legal Aid Work, 20 FLa. L.J. 90 (1946). 
Organized legal aid in Florida began with the 
Duval County Emergency Relief Committee 
established in 1931. 

9For a contemporary account of the volunteer 
spirit in these offices, see Legal Aid Lawyers Give 
Services, 34 FLA. B.J. 1040 (1960). 

10 Resolution on Legal Services to the Poor, 40 
FLA. B.J. 267 (1966). 

‘Id. See also Marshall M. Criser, Law, Poverty 
and The Florida Bar, 40 Fia. B.J. 304, 305 
(1966); Law and Poverty: Variations ona Govern- 
mental Theme, 40 FLA. B.J. 311, 317-18 (1966). 

!2See generally L. HAROLD LEVINSON, LEGAL 
SERVICES CURRENTLY AVAILABLE TO THE INDI- 
GENT IN FLORIDA — Part I (1977); L. HAROLD 
Levinson & Hope Stronc Ill, Part Il — 
METHODS OF INCREASING THE SUPPLY OF LEGAL 
SERVICES TO THE INDIGENT IN FLORIDA (1972). 

'3See William Reece Smith, Jr., Development 
of Florida Legal Services, Inc., 48 FLA. B.J. 733 
(1974); Thomas E. Norman, Jr. & William J. 


Manikas, Legal Aid Development in Florida, 48 
FLA, B.J. 735 (1974). 

'4For a table of these and other statistics, see 
THE LEGAL NEEDS OF THE Poor AND UNDER- 
REPRESENTED CITIZENS OF FLORIDA: AN OvER- 
view, Appendix | at 217-18. This study was 
ordered by the court in the case of The Florida 
Bar v. Rosemary W. Furman, 376 So. 2d 378 
(Fla. 1979), and is commonly known as the 
“Furman Report.” 

'SSee THE LEGAL NEEDS OF THE Poor, supra 
note 14, at 3-29, 40-48, 112-116. 

‘See In re Interest on Trust Accounts, 356 So. 
2d 799, 799-800 (Fla. 1978). 


William Reece Smith, Jr. is chairman 
of Carlton, Fields, Ward, Emmanuel, 
Smith & Cutler, Tampa, and is engaged 
principally in litigation practice. Smith 
received his B.S. from the University of 
South Carolina in 1946, his J.D. (with 
high honors) from the University of 
Florida in 1949 and was a Rhodes 
Scholar at Oxford University. 

He is past president of the Hills- 
borough County Bar (1963), The 
Florida Bar (1972), the American Bar 
Endowment (1976), the National Con- 
ference of Bar Presidents (1978) and 
the American Bar Association (1980). 
He currently serves as secretary general 
of the International Bar Association 
and chairman of the ABA Consortium 
on the Delivery of Legal Services. 
Smith was the founding president of 
Florida Legal Services, Inc. As ABA 
president he rallied the organized bar 
of America in opposition to powerful 
efforts by the Reagan Administration 
to terminate the Legal Services 
Corporation. 


Media files are available upon 
request for The Florida Bar 
Journal and Florida Bar News. 


Write Advertising, The Florida 
Bar Journal, Tallahassee, FL 
32301. 
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1-800-432-3028 
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CORPORATE KIT COMPANY YOUR FLORIDA SUPPLIER 


All Material & Services Are Same Day — No Excuses. 
PRICES ARE FOR 


Corporate Kits COMPLETE KITS That's Class. . . 


Personal Library | 
Embosser 


Profit Non Profit P.A. 
31.00 3 38.00 35.00 


Corporate Seal Custom Printed Certificates Dy>.£ we 2 centers are available 

Includes: FIRST ANNUAL SHARE HOLDER MINUTES DELUXE PADDED gold meee” Ser a slight additional charge. 
silk-screened three ring binder and slip box, printed minutes & bylaws with LOVE YOUR BOOKS? Personalize them in a most distinctive 
CHECKLIST, INSTRUCTIONS, and WORK SHEETS, POCKET SEAL (pocket seal fits and classic manner. Whether your library is personal or 
in kit) 20 lithographed imprinted & numbered stock certificates on parchtext. professional, our 15/8" diameter seal will impressively 
Footnoted & indexed minutes with SUB CHAPTER S, IRC PLAN 1244, IRC ELEC- of” (your 3 
TIONFOR SECTION 248, & INDEMNIFICATION PLAN, written statementtoorgan- (Nene ond 3 initiale) for thels recie carde 
ize corporation in lieu of minutes and bylaws printed typewriter print and spacing canning labels, or cook books. Either way, no book lover 
to match your insertions, also these extra bonus items: two memo pads with each should be without one. That's Class!!! 

kit, federal application for tax |.D., Federal Form 2553 for Plan 1244, state LY 
application for state tax !.D., and preaddressed, printed envelopes for these forms. ON 1 3 ‘ 50 


State report to determine unem ent status authorization schedule for Elec- 
tion 248. ses Plus Tax & Shipping 


Stock Certificates Notary & Corporate Seals Rubber Stamps Seals Bonds 


Quick File Just calland... FILING SERVICES $8.00 + tx 


We hand file your Articles of Incorporation as prepared by your office and 
signed by your clients with the Secretary of State. 


You save mailing costs. 
You eliminate processing and postal delays. 
You complete both the filing and ordering of the corporate kit in a single 
step. 
You receive your charter number the next day. 
No need for changes of registered agent or directors. 
Certificate of Good Standing $13.00 + tx 
“price includes all fees” 
Corporate Name Reservation 


We will obtain the same day if order placed by 2 p.m. either a Certificate of 
Good Standing or file for a Corporate Name Reservation. 


Quick Corp.™ $15.00 + Costs 


We file and prepare new Articles of Incorporation. 


Have Any Questions? Just Call Our Office... 
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n the spring of 1978, Judge C. Clyde 
Atkins came to Dade County Bar 
Association President James F. 
Crowder, Jr., with the idea that began our 
pro bono project. Judge Atkins convinced 
President Crowder that there were a great 
many people in need of legal help and that 
judges had no way to find lawyers for the 
pro bono cases before them. The matter 
was presented to the bar’s board of direc- 
tors, who approved the concept of the 
Public Interest Law Bank. 

In 1978, Rod Petrey came to Miami to 
join Mahoney, Hadlow & Adams (now 
Valdes-Fauli, Cobb & Petrey) with a grant 
to create the Florida Justice Institute. He 
convinced his new firm to provide free 
office space for the justice institute. Petrey 
included the PILB in his vision to improve 
the delivery of legal services to the poor. 

Robert Livingston, president of the 
Dade County Bar in 1979-80, saw the 
importance of involving Dade lawyers in 
meeting the legal needs of the poor. He was 
convinced that by working with Legal 
Services of Greater Miami, Inc., lawyers 
would come forward to join this partner- 
ship called the Public Interest Law Bank. 
Rod Petrey was selected to make the 
concept a reality. Livingston appointed 


The Dade County Public Interest Law Bank 


by Michelle B. Ivy 


him and attorney Neil Chonin as co- 
chairmen of the PILB to make the idea 
work. Randy Berg, director of the Florida 
Justice Institute, wrote the “working 
paper” for the PILB on behalf of the 
DCBA’s Committee. Petrey and Chonin 
took it to the board of directors of the 
Dade County Bar in 1979. It was approved 
unanimously. 

Six weeks after the birth of PILB, the 
Dade Bar’s commitment was rewarded by 
the National Legal Aid and Defender 
Association’s Harrison Tweed Award for 
the best new pro bono project in the 
country. 

The Florida Justice Institute operated 
the PILB with LSGMI for nearly two 
years. The model of using the resources of 
the provider’s intake and screening system 
allowed the PILB staff to work with the 
Dade Bar’s ability to recruit the individual 
private lawyers who would accept the 
referrals. In May 1981, the Dade County 
Bar received a demonstration grant from 
the Legal Services Corporation te hire a 
fulltime pro bono coordinator for the 
PILB to be housed in the bar building. On 
July 1, 1981, I was hired to take over the 
Public Interest Law Bank’s operation. 

The PILB currently has 580 members. 


THE FLORIDA BAR JOURNAL/DECEMBER 1985 


With a bar association of nearly 3,500 
members, significant expansion of the 
PILB is a major goal. Volunteer attorneys 
are asked for a limited commitment of 
professional time. They set their own limits 
and are referred only those types of cases 
which they have indicated a willingness to 
handle. 


Most clients are screened by Legal Ser- 
vices of Greater Miami and the Legal Aid 
Society to determine income eligibility and 
by their staff attorneys to assure that the 
legal problem has merit. 


PILB staff contacts the volunteer 
attorney to explain the case and the 
attorney makes the decision to accept or 
refuse the referral. After the case has been 
accepted, an appointment for the client is 
set. The case information from the refer- 
ring agency is forwarded to the lawyer, 
who is asked to keep minimum records. 
Periodic review of each case maintains 
quality control and allows volunteers to 
receive credit for their contribution, while 
keeping PILB apprised of each attorney's 
availability. 

The program carries professional liabil- 
ity insurance on all members. Technical 
assistance is offered through a library of 
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resource materials and manuals, all of 
which are available to volunteers. Semi- 
nars, free of charge to PILB attorneys, 
with CLE credits and written practice 
materials, are regularly scheduled. 

The PILB has many special programs: 
Law Firm Legal Assistance Clinics, the 
Guardian Ad Litem Project, the Guardi- 
anship Review Committee, the Haitian 
Refugee Volunteer Attorney Pilot Project, 
Volunteer Lawyers for the Arts, a Public 
Defender Appeals panel, an Inmate 
Grievance Procedure Panel, and lawyers 
who work in community economic devel- 
opment and for the local Hospice. 

The Dade County Bar Young Lawyers 
Section and the Family Law Section of 
The Florida Bar have joined with the 
Public Interest Law Bank in a new effort to 
represent children in divorce cases. Vol- 
unteer attorneys act as guardians ad litem 
for children while they are the subject of a 
contested custody dispute and for those 
juveniles who are called upon to testify in 
criminal court. A recruitment by Sara 
Herald, chair of the Young Resources 
Committee of the YLS of The Florida Bar 
and president of the DCBA/YLS, has 
yielded over 200 volunteer attorneys in 
Dade County to represent the interests of 
children. The program is described by 
Herald in the Family Law Section column 
in this issue of the Journal. 


The PILB and Legal Services of Greater 
Miami have operated the Law Firm Legal 
Assistance Clinics since 1983. Ted Klein, 
then chair of the PILB Committee, re- 
cruited 24 Miami firms to participate in 
this weekly program. Three or more 
attorneys from a participating firm are 
available for two hours on a Wednesday 
evening to offer free consultations. Clients 
seen by these lawyers can then be referred 
to LSGMI, Legal Aid, the Dade Bar’s 
Lawyer Referral Service or another agency 
if further assistance is needed to resolve 
their problem. 

The Dade County Bar Association and 
its members are recognized by the com- 
munity for their commitment to meeting 
the legal needs of the poor through the 
Public Interest Law Bank. In 1980, there 
were 147 members. Current membership is 
580. 

The PILB represents the best of what 
lawyers can do. But, as the pleas for help 
increase, so must the resources. Continu- 
ing recruitment efforts by the PILB and 
DCBA staffs, Dade Bar President Bill 
Hoppe, PILB Chairman Frost Walker, 
and the DCBA Board have steadily 
increased our numbers. Though PILB 
attorneys represent only nine percent of 
the lawyers in Dade County, they are one 
of the finest groups of professionals any- 
where. BJ 


Michelle Bushey Ivy is director of the 
Public Interest Law Bank of the Dade 
County Bar Association. She received 
a B.A. cum laude from Western 
Michigan University in 1971, then 
taught for four years at the American 
International School of Rotterdam, 
The Netherlands. She received her 
J.D. from Stetson College of Law in 
1977 and was in private practice in St. 
Petersburg until she joined the Dade 
County Bar staff. She is a member of 
the ABA Special Committee on 
Lawyers’ Public Service Responsi- 
bility, and is amember of the Delivery 
of Legal Services Committee of The 
Florida Bar. 


A Special Interest Bar Starts a Pro Bono Program 


by Jose A. Garrido, Jr. 


ust as I was finishing the final 

draft of an acquisition agreement, 

my secretary entered the office 
with a manila envelope. From the smile on 
her face and the width of the envelope I 
knew the contents were not an abstract for 
the purchase of an office building or some 
new corporate matter. 

For over a year, Legal Services of 
Greater Miami, Inc., has been delivering 
these manila envelopes to my office 
weekly. The envelopes contain client re- 
ferral intake worksheets, prepared by a 
paralegal at one of the two offices of the 
Cuban American Bar Association’s Legal 
Assistance Project. They describe the 
matters referred to the attorney for further 
handling. 

While opening the envelope, I remem- 
bered a day in October 1983 when Father 


Francisco Perez Lerena S.J., assistant 
pastor of Gesu Church in Miami, asked for 
help with a problem. During his work at 
Gesu, he realized that many of his 
parishioners and neighbors in the down- 
town Miami area needed legal help but as 
most were elderly and poor, very few could 
afford to pay for an attorney’s services. He 
convinced me that something had to be 
done for the people living in the area where 
I spend most of my work days and some 
evenings as well. 

After a few phone calls to several of my 
colleagues in the Cuban American Bar 
Association (“CABA”) the first meeting of 
many was scheduled with Father Lerena. 
At each meeting, we discussed problems 
we expected to encounter and the many 
benefits to the community that could be 
achieved from a legal assistance project. 
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One of our main tasks was to determine the 
procedures for interviewing (intake) the 
indigent clients at the project’s office. The 
intake process was expected to be time- 
consuming, yet did not appear to require 
an attorney. At one meeting, Rene Murai, 
a member of the board of directors of 
Legal Services and president of CABA, 
suggested that we ask Legal Services of 
Greater Miami, Inc., (LSGMI) if they 
would be interested in joining our associa- 
tion in this effort. 

With the full cooperation of Joaquin Perez 
of LSGMI, we formulated the structure 
of The Cuban American Bar Legal Assist- 
ance Project. LSGMI agreed to provide a 
paralegal three times a week to interview 
the clients who walk into the offices at the 
Gesu Church Rectory or Professio, Inc. 
Once the client is determined to be indigent 
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according to the federal poverty guide- 
lines, the paralegal prepares an intake 
worksheet describing the client’s problem. 
If the problem can be solved by a govern- 
mental agency, the paralegal directs the 
client to the appropriate agency. If the 
problem appears to require the services of 
an attorney, the intake worksheet is sent to 
an LSGML[attorney for verification. These 
intake worksheets, which are approved by 
the LSGMI attorney, are sent in manila 
envelopes to the project’s director. After 
review by the director, these cases are 
forwarded to CABA members participat- 
ing in the project, together with instruc- 
tions to contact the client for an appoint- 
ment at the attorney’s office and conven- 
ience. 

As I ended my reminiscing, my secretary 
returned with the index card file contain- 
ing the names of all attorney participants. 
As current project director, I review these 
cards and determine the individual exper- 
tise of the attorney before matching an 
attorney with the new pro bono case. 

The cases range from mangoes falling on 
little old ladies’ gardens to grandparents 
demanding custody of grandchildren being 
abused by their parents. The majority of 
the cases, however, deal with more 
common matters such as landlord/tenant, 
marital and family relationships, and con- 
sumer fraud. 


Most participating attorneys have never 
come in contact with people with such 
fundamental human problems. Due to the 
lack of expertise in these matters, the 
majority of attorneys recruited were init- 
ially hesitant to accept their first pro bono 
referral. Frequently, an attorney with a 
commercial practice accepts a contested 
divorce or a personal injury attorney 
represents a pretermitted heir in a probate 
matter. Nevertheless, once a participating 
attorney has represented an indigent client, 
a sense of gratification and an awareness of 
the need for pro bono services is awakened 
and often these attorneys are eager for 
more cases. 

Contrary to common belief, most law 
firms, regardless of their size, promote the 
active participation of their attorneys in 
community affairs and pro bono projects. 
They are aware that access to the courts 
can only be effectively achieved through an 
attorney and recognize the value to the 
firm and themselves of performing com- 
munity services in areas within their pro- 
fessional competence. Participation in the 
project has not only given these attorneys 
an opportunity to help those less fortunate 
than themselves, but it has awakened in 
them an awareness for greater community 
involvement. 

Since the opening of the first office at the 
Gesu Church Rectory on Law Day, May 1, 


1984, more than 500 persons have been 
interviewed by the project's paralegal. 
Approximately 200 persons have been 
referred to governmental agencies for help. 
The remaining 300 cases have either been 
resolved or are presently being handled by 
one of the 93 CABA attorneys participat- 
ing in the project. BJ 


Jose A. Garrido, Jr., practices with 
the firm of Patton & Kanner. He 
graduated in 1974 from the School of 
Business Administration of the 
University of Miami with a bachelor’s 
degree in business administration. He 
received his J.D. degree from Nova 
Law School in 1977 and was admitted 
to The Florida Bar the same year. A 
substantial part of his practice is in the 
areas of banking, corporation, and 
real estate. He is a member of The 
Florida Bar Professional Ethics 
Committee. 


South Miami-Kendall Bar Association, Inc. — 
How a Small Bar Conducts a Pro Bono Program 


wo years ago, there was a vast 

cutback in public funds for the 

support of free legal services 
for the poor. In South Dade County, 
offices for those who could not afford 
legal services, closed their doors. No 
longer did the thousands of people in the 
Homestead, Naranja, and Perrine com- 
munities have the availability of free legal 
help. 

At the same time, the Florida legal 
community was being encouraged toward 
greater participation in providing profes- 
sional services and delivery of legal help to 
the poor. The legal profession was caught 
in a controversy over mandatory or vol- 
untary pro bono work. 

The early 1980’s saw the movement of 


by Jeffrey Rosinek 


vast numbers of attorneys from the down- 
town Miami area to the South Miami- 
Kendall neighborhoods. The availability 
of hundreds of attorneys coupled with the 
legal needs of our community brought 
about the creation of the South Miami- 
Kendall Bar Association, Inc., Pro Bono 
Project. 

Within the South Miami-Kendall Bar, a 
committee was established to investigate 
the demographics of the community, the 
availability and delivery of free legal ser- 
vices to the poor, and the interest of private 
bar involvement. As a result of that study, 
the bar determined that a voluntary pro 
bono project in the urban/rural South 
Dade area was not a luxury, but a neces- 
sity. It was determined that pro bono 


project would complement the work being 
done through Legal Services of Greater 
Miami, Inc. (LSGMI) and the pro bono 
project through the Dade County Bar 
Association and the Public Interest Law 
Bank (PILB). 

When the concept of creating a pro bono 
project was brought before the South 
Miami-Kendall Bar, it was unanimously 
approved. The officers and membership 
alike believed that the project was needed. 
Association members knew they would be 
the ones to do the work, and this project 
could fill a great void within the com- 
munity. They were also aware of the vast 
amount of negative publicity in the print 
media concerning lawyers. The association 
hoped that the pro bono project would 
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counteract much of this bad press. 

Once approved the South Miami- 
Kendall Bar Pro Bono Committee met 
regularly to develop a basic operational 
format. The committee worked closely 
with LSGMI in an effort to coordinate its 
efforts. It was decided to apply to The 
Florida Bar Foundation IOTA Program 
for a grant to fund a paralegal as well as to 
provide necessary money to open an office 
in the Perrine area. Only partial funding 
came through IOTA however supple- 
mental funds were provided by LSGMI. 

As the committee searched for a coordi- 
nator for the pro bono project, the South 
Miami-Kendall Bar Association devel- 
oped a membership drive to increase the 
number of lawyers available to deliver 
legal services to the poor. Asa result of this 
drive, the membership was increased by 
some 65 percent. Initially, half of the bar’s 
membership enrolled in the voluntary 
South Miami-Kendall Bar Pro Bono Pro- 
ject. 

The project kickoff took place at the 
Community Center in Perrine, after 


newspaper ads and area posters an- 
nounced its opening. Cases being handled 
by South Miami-Kendall attorneys in- 
clude family law, housing, name change 
and consumer problems. The project has 
also initiated pro se divorce clinics and will 

Presently, the project is expanding its 
clientele. To do so, the coordinator con- 
tacted all welfare organizations, church 
groups, food programs, and a variety of 
governmental agencies in South Dade 
County. Members have begun a series of 
speaking engagements in local schools in 
the area. In the coming months, the bar 
association will be setting up clinics at local 
shopping centers as well as at a variety of 
housing projects. 

Although the South Miami-Kendall Bar 
Pro Bono Project is among the newest in 
Florida, its impact is already being felt in 
South Dade County. With over half a 
million people in the geographic area and a 
potential for thousands of clients, the 
South Miami-Kendall Bar Pro Bono Pro- 
ject is filling a void that existed for provi- 


sion of free legal services to special combina- 
tion of both rural and urban clientele 
whose needs must be met. BJ 


Jeffrey Rosinek received his J.D. 
from the University of Miami in 1974. 
He is a partner in the firm of Rosinek 
and Blake and serves as treasurer of 
Legal Services of Greater Miami, Inc. 
Rosinek is the past president of the 
South Miami- Kendall Bar Associa- 
tion, Inc., and is chairman of its pro 
bono project. 


Pro Bono Contribution 
From In-State Members 


(1 x 2x 3) 

Hours of Responding In-State Median Hours Total Hours 

Pro Bono By Interval Members Per Interval Contributed 
None 27.9% 25,995 0 0 
1-10 22.4% 25,995 5 29,114 
11-25 21.2% 25,995 18 99,197 
26-50 14.2% 25,995 38 140,269 
>50 14.3% 25,995 50 185,864 
Total = 454,444 


hours 


(1) 
Out-of-State 
Members 
Responding 
By Interval 
40.4% 
21.5% 
15.8% 
12.1% 
10.2% 


8,519 0 

1-10 8,519 5 
11-25 8,519 18 
26-50 8,519 38 
8,519 50 


Pro Bono Contribution 
From Out-of-State Members 
(2) 


Out-of-State 
——Members__ 


Total Number of (3 
Median 


(1 x 2x 3) 
Total Hours 
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» 
Hours of Hours 
: Pro Bono Per Interval Contributed 
0 
9,158 
24,228 
39,170 
43,447 
: Total = = 116,003 
hours 


Orange County — Mandatory Pro Bono 
in a Voluntary Bar Association 


by Carlos Marin-Rosa and Chuck Stepter 


he Legal Aid Society of the 

Orange County Bar Associa- 

tion, Inc., (O.C.L.A.) is a 
locally funded program in which all mem- 
bers of the Orange County Bar Association 
are required to accept two pro bono refer- 
rals each year or to make a financial 
contribution. However, Orange. County 
Bar membership is voluntary. 

O.C.L.A. was born in 1961 with a special 
Florida legislative act authorizing a legal 
aid bureau in Orange County to be par- 
tially funded: by court filing fees. For six 
years, O.C.L.A. did not have staff attor- 
neys; rather, a nonlawyer intake coordi- 
nator referred clients to local attorneys 
willing to accept pro bono cases. 

In 1967, the Orange County Bar Asso- 
ciation’s commitment to pro bono led to 
the chartering of a nonprofit corporation 
known as The Legal Aid Society of the 
Orange County Bar Association, Inc. This 
nonprofit corporation, approved by the 
Internal Revenue Service as a 501(c)(3) 


organization, is managed by a board of 
trustees with 10 members of the Orange 
County Bar Association and one Orange 
County circuit judge. 

Since 1967, O.C.L.A. has operated both 
as a traditional law firm, with staff attor- 
neys and support personnel, and as the 
referral mechanism for its pro bono panel 
of all Orange County Bar Association 
members, except those who make a finan- 
cial contribution to O.C.L.A. in lieu of 
service. 

From its meager beginnings, O.C.L.A. 
presently has annual funding in excess of 
$450,000. Originally offices were main- 
tained in a series of old buildings; now 
O.C.L.A. owns a half-interest in the mod- 
ern Orange County Bar Center, which 
opened in 1982. With its diverse referral 
panel of attorneys, O.C.L.A. can provide 
high quality legal services to anyone with a 
meritorious case meeting its financial 
guidelines. 

In 1977, the Orange County Bar Asso- 


ciation made a monumental and far- 
reaching funding decision. Substantial 
federal funds were available through Legal 
Services Corporation; however, after very 
careful debate and consideration, the 
Orange County Bar Association voted not 
to apply because the funding conditions 
would remove local program control and 
because continued federal funding was 
uncertain. This decision has allowed 
O.C.L.A. to continue its rapid growth 
despite declining federal funds for legal 
services programs. 

The principal funding source is sur- 
charges on Orange County circuit and 
county courts filing fees. These are col- 
lected by the county comptroller and re- 
mitted to O.C.L.A. monthly. In 1984, 
O.C.L.A. was paid $280,905 from filing fee 
surcharges, representing 63 percent of the 
$447,713.57 total income. 

The $250 paid by Orange County law- 
yers in lieu of accepting two legai aid 
referrals annually constituted the second 


THE FLORIDA BAR JOURNAL/DECEMBER 1985 21 


i 


largest source of income in 1984. These 
totaled $62,475. 

The third largest source of income was a 
$42,200 Florida Bar Foundation grant 
from the Interest on Trust Account Pro- 
gram. The 1985 grant is $70,000 and it may 
rival the “in lieu of service fees” as 
O.C.L.A.’s second largest source of in- 
come. 

The fourth largest funding source in 
1984 was a $32,000 United Way grant, 
which has been increased to $34,000 for 
1985. United Way has been a steady source 
of funding for O.C.L.A. 

O.C.L.A.’s only federal funds are a Title 
III grant from the Council on Aging, 
which, in 1984 totalled $16,000. In consid- 
eration for this grant, O.C.L.A. provides 
free legal assistance to senior citizens in 
Orange County who are otherwise ineligi- 
ble for assistance. 

Other miscellaneous income for 1984 
included interest, court awarded attorneys’ 
fees, administrative fees paid by clients, a 
gift of $1,000 from Kiwanis, a $5 gift and a 
$500 bequest. Additionally, $2,500 was 
paid by Lawyers’ Title Guaranty Fund to 
the library trust fund it established when 
the Orange County Bar Center was ded- 
icated. 

Funding, local or otherwise, is of no 
benefit to poor persons in need of legal 
services unless that money is efficiently 
used. The active participation of members 
of the Orange County Bar Association in 
the operation of O.C.L.A. has provided 
the local control and pride to achieve this 
objective. 

Recently, to help government and other 
lawyers previously unable to participate, 
O.C.L.A. provided for alternative service, 
including Saturday morning preapplica- 
tion telephone screening or mediation 
service in the Orange County Bar Associ- 
ation’s Citizens Dispute Settlement Pro- 
gram and Family Law Mediation Pro- 
gram. 


The O.C.L.A.’s main office in down- 
town Orlando is served by a staff of 18, 
including four attorneys and four para- 
legals. O.C.L.A. operates six other out- 
reach offices in Orange County. Approx- 
imately 135 trained and supervised lay 
volunteers assist O.C.L.A., both in its legal 
services and guardian ad litem program. 

Services include all legal problems com- 
monly experienced by poor persons, such 
as consumer, landlord/tenant, administra- 
tive, family, juvenile and senior citizen 
situations. O.C.L.A. has approximately 
13,500 public contacts per year, and repre- 
sents approximately 1,500 persons in liti- 
gation, a massive undertaking for a local 
bar association with 1,500 members. Most 
litigated cases are referred to the pro bono 
panel. 

The O.C.L.A. Guardian Ad Litem Pro- 
gram, began in 1979, has been particularly 
successful. That program provides a free 
lawyer to all county children in depen- 
dency and child custody proceedings. 
Through this program, 315 attorneys and 
99 trained law volunteers have represented 
more than 1,500 children. This program is 
expanding to include children who testify 
in criminal proceedings and children who 
need emergency medical care but whose 
parents or guardians refuse to authorize 
treatment. Recently, the Orange County 
Bar Association and O.C.L.A. turned 
down substantial state funding for its 
guardian ad litem program because of the 
potential loss of the local program control. 

Among other O.C.L.A. and the Orange 
County Bar Association programs are a 
senior will panel, which prepares simple 
wills for senior citizens for a minimal fee; a 
low-fee panel, which accepts referrals in 
dissolution of marriage and landlord/ 
tenant cases; a guardianship program 
through the Council of Aging; a Social 
Security panel; and a federal court com- 
mittee, which reviews prisoners’ rights 
cases filed in proper person in the Orlando 


It is the editorial policy of 
The Florida Bar Journal and 
The Florida Bar News to pub- 
lish articles, news and other 
information which may help 
advance the education, com- 
petence, ethical practice and 
public responsibility of Florida 
lawyers and increase their 
awareness of the official and 
informal activities of their pro- 
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mitted to Managing Editor, 
The Florida Bar. 


Division of the Middle District Court of 
Florida. 

In 1984, the Council on Aging Guardi- 
anship Program was started, through 
which the Council on Aging is appointed 
guardian of senior citizens who do not 
have a next of kin or friend to act as 
guardian. O.C.L.A., through its in-house 
and pro bono attorneys, provides legal 
representation in these cases. 

Finally, after several months of negoti- 
ation, O.C.L.A. and the Greater Orlando 
Area Legal Services, Inc. (G.O.A.L.S.), a 
federally funded legal service organization, 
have reached an understanding on an 
experimental basis. From July | through 
December 31, 1985, G.O.A.L.S. is refer- 
ring to O.C.L.A.’s pro bono panel qual- 
ified applicants with legal concerns in 
housing, public benefits, employment, 
domestic and consumer matters. This ar- 
rangement should expand the scope of 
legal services provided by O.C.L.A. BJ 


ett 


MARIN-ROSA STEPTER 
Carlos Marin- Rosa practiced law in 
Puerto Rico for 10 years before relo- 
cating to Central Florida in 1980 when 
he joined the Orange County Legal 
Aid Society of which he has been 
director since 1984. He was a member 
of The Florida Bar’s Special Com- 
mission on Access to the Legal System; 
serves as a lay minister and member of 
the pastoral council at Good Shepard, 
and is on the board of directors of the 
Green House. 

Chuck Stepter has been in private 
practice in Orlando since 1973, pri- 
marily as a civil trial lawyer. He has 
been treasurer of the board of trustees 
of Orange County Legal Aid since 
1979 and was its president in 1982-83. 
He is chairman of The Florida Bar’s 
Delivery of Legal Services Committee 
and a member of the Board of Direc- 
tors of Florida Legal Services, Inc. He 
was an ex-officio member of The 
Florida Bar’s Special Commission on 
Access to the Legal System. He is listed 
in Who’s Who in American Law. 
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by Michael R. Walsh 


“Why me?” 

I remember so well asking myself this 
same question as a young attorney in the 
early 1960s when being chosen for a pro 
bono case. Understandably, but now 
regrettably, I selfishly complained about 
the loss of personal freedom and the 
necessary sacrifice of time from friends 
and family. Preoccupied with my prac- 
tice, I scarcely recall scurrying through 
crowded courthouse corriders unaware 
of the applicants crowded on wooden 
benches awaiting interviews in a small 
office shared by the Orange County Bar 
Association and the new Orange County 
Legal Aid Society. The staff of one 
part-time secretary, aided by volunteer 
bar wives, busily answered scores of 
telephone inquiries and selected associa- 
tion members from a rotation list to 
assist those individuals. 

More often than not, senior partners 
or older bar members begged off and the 
task fell to more youthful lawyers who, 
while energetic and enthusiastic, lacked 
seasoned experience and legal expertise 
most needed in these type cases. 

My lot was drawn at, of all times, the 
Christmas vacation period and I recall 
wondering what legal problems could 
occur when peace on earth and goodwill 
to men were ideally to reign supreme. My 
so-called Christmas legal aid internship 
soon answered that question, brought 
stark reality to the “ivory tower perspec- 
tive” of a large law firm associate, and 
thrust me into one of the most rewarding 
and enriching experiences of my life. 

The people I saw were decent, hard 
working citizens who had been caught up 
in the web of the law and neither com- 
prehended its subtle intricacies nor ap- 
preciated the drastic potential conse- 
quences. In essence, they were victims of 


A Legal Aid Volunteer — Why Me? 


involuntary poverty, standing in awe at 
the overwhelming power of the legal 
process and fearing for their scant re- 
spective financial well being. 

Their cases ranged from wrongful evic- 
tion to consumer fraud. During this time, 
my initial frustration and anger were 
dissolved by hard work. Through joint 
lawyer and client effort, amicable set- 
tlements were reached or favorable ju- 
dicial rulings obtained which led me to 
feel deep inner peace and satisfaction ata 
job well done. 

I was astounded at the hours required 
for these “legal aid” matters and humbly 
learned the rigors of better legal research, 
the craft of careful draftsmanship, and 
the importance of thorough pretrial 
preparation. 

In addition to these education benefits, 
I enjoyed a great and unexpected lesson 
in the mechanics of human nature and a 
better understanding of the workings of 
psychology and the iaw. 

Now whenever I begin to think or act 
complacently or am overly content with 
myself, I fall back to this early training 
and can better appreciate the true mean- 
ing of being a lawyer and its fundamental 
purpose in helping all members of our 
society. Within this frame of thought, I 
remind myself that maintaining the legal 
profession’s integrity and responsibility is 
first up to me, and then secondly, by my 
example, it should be a standard or 
model for others to follow. I further 
believe that if I do not take this first step, 
I am not being honest with myself and to 
the very oath that I took when admitted 
to The Florida Bar. 

Make no mistake about it — none of 
us is, or ever will be, too important or 
well placed to refuse deserving services to 
one who is needy or has a meritorious 


cause, but cannot afford counsel in a civil 
case. To think otherwise is to ignore the 
obvious and to place oneself with the 
ready critics of the organized Bar. 

I often think that we as lawyers engage 
too much in planning and platitudes! We 
speak of great strides and future plans, 
but fail to take present action! In my 
mind, only through a daily self-exami- 
nation of conscience can we truthfully 
answer the question, “What have I done 
today, in the last 24 hours, to improve 
myself as a lawyer and thus improve the 
image of my profession?” The answer to 
this question is the sum of what the 
American public perceives our profes- 
sion to be and what we have made it. BJ 


Michael R. Walsh is a sole practi- 
tioner in Orlando. He has been pres- 
ident of the Legal Aid Society of the 
Orange County Bar Association and 
the Orange County Bar Association. 
He has served on the Board of Gov- 
ernors of The Florida Bar, represent- 
ing the Ninth Judicial Circuit. In 1984, 
he was one of three lawyers chosen by 
the Orange County Legal Aid Society 
to receive a pro bono award. 


by Terrence Ackert 


Ethics Section II] (or E.S.T. as some of 
our deep thinkers viewed it) was the 1971, 
faddish epitome of the concern of aca- 
demia that the well-rounded product of 
law study required exposure to the deep- 
seated, underlying principles of integrity 
upon which the written rule of Judeo- 
Christian/ Western law was premised. 
Our professor at the University of Florida 
Holland Law Center invited notables to 
illustrate critical ethical concerns through 
which guests had lived. 


Bromides and E.S.T.: Through the Looking Glass 


Ours was not a normal group of 
students. From Bernstein to Dulin, Groo 
to Pearlman, we uniformly felt that if we 
were going to sit through the class on cold 
winter evenings, then we'd at least create 
some heat by our colloquy with the guests. 

The topic of our guest was the historic 
responsibility of lawyers for the preserva- 
tion of the fundamental legal rights of that 
portion of our fellow citizenry unable to 
afford our services... legal aid, if you 
will. 


Our discussion was to be centered 
around the gauntlet our guest tossed the 
fellow lawyers of his local bar: if private 
lawyers were going to continue to argue 
with any credibility for the premise that it 
was their primary responsibility and not 
that of the federal government or other 
institution to organize and proffer legal 
assistance to the poor, and if his fellow 
lawyers were going to argue that in fact 
they were providing meaningful such 

Continued on page 24 
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services, then it was time for the lawyers to 
become as professional in the administra- 
tion of such bar programs as in the 
administration of their own law offices. 

For once the erstwhile scholars were 
prepared. We were, after all, the icono- 
clasts of the sixties. Self-serving private 
attorneys individually representing the 
poor effectively? The Bar as an institution 
recognizing any collective responsibility 
for the organization and administration 
of programs to actually provide profes- 
sional legal service to the poor? The Bar, 
rather than Washington, D.C., giving 
direction and providing funding? The 
lions could not have greeted Daniel with 
as much relish for the impending fray. 

We listened. This man was serious. The 
law unable to react to the felt necessities of 
the times — who, he asked, had read 
Holmes? How many of us (he asked) were 
the progeny of established lawyers? 
Lawyers unreliable as advocates for the 
disenfranchised — who argued Brown v. 
Topeka Board of Education? And, who 
was going to most effectively articulate 
the growing concern for citizen rights, if 
not us, the lawyers? The Bar unable to 
organize itself — what of the Bar itself, 
and the massive changes occurring in it 
since its integration in 1950? The Bar 
unable to effectively manage the provision 
of legal assistance — what of the Orange 
County Bar and others of similar concerns? 

In the postmortem consideration of the 
bromides and brew, usually served after 
such sessions, while no one was willing to 
admit it then (and in fact in some cases for 
some years) it should have been obvious 
that the guest had provoked a new recog- 
nition in us: a recognition that the question 
was not could, but would, the Bar and its 
attorneys act professionally to provide 
legal assistance for the poor? 

The passage of time has clarified answers 
to the challenge posed by the guest. Sub- 
stantially sized local bars and legal institu- 
tions are able to organize effectively and 
administer locally based legal assistance 


programs for the needy, through pro bono 
and other imaginative and ingenious 
efforts. 

The guest would be pleased with, I 
think, how his E.S.T. audience had reacted 
to the same challenge he had posed to his 
local bar. Each has participated in pro 
bono or other lawyering activities designed 
to preserve and protect the legal rights of 
the poor. Some have continued to look 
toward the future in hopes of identifying 
steps the bar can take to provide additional 
professional management of pro bono 
and other lawyering activities for the 
poor: establishing a state Bar foundation 
to assist local bars in the organization of 
locally funded and operated programs 
utilizing pro bono services and staff where 
necessary, to operate legal aid programs 
in areas without significant opportunity 
for assistance, and to obtain state, private 
and federal funds to do so; establishing a 
position within the state Bar whose job on 
an interim basis would be to assist the 
state Bar in accomplishing the above 
objective; aggressively identifying and or- 
ganizing retired Bar members as supple- 
mentary sources of manpower for legal 
aid offices; assisting in the development of 
alternative service programs (such as 
citizens’ dispute) for attorneys not actively 
involved in litigation; developing law 
student internship programs (such as the 
Public Fellows Program offered by Pro- 
fessor Goldstein at Florida State) sup- 
ported by private sources and scholarship 
money which would provide clinical ex- 
perience with course credit for law students 
engaged in pro bono; developing certifica- 
tion for paralegals to promote high levels 
of performance, addressing the Furman 
problem, and increasing the availability of 
legal services for the poor; identifying the 
geographical areas with the least avail- 
ability of legal services, and establishing 
these as priority for state Bar action; 
seeking clarification of the availability of 
federal tax relief for a proportional share 
of the expenses borne by attorneys 


handling pro bono cases, and creation of 
federal tax relief for at least a portion of 
time devoted as pro bono service; pro- 
viding incentives for lawyers to participate 
in pro bono endeavors, such as reduced 
rates for seminars, etc. These are all topics 
of discussion for future action; as described 
elsewhere in this edition, some are actively 
in progress. 

No doubt academia has developed more 
effective methods of promoting consider- 
ation of ethical concerns. The need for 
leadership to ensure the continuity and 
viability of access to legal assistance for all 
citizens, and the management of the appli- 
cation of our efforts as lawyers to effect 
same has not changed, and remains to 
challenge other guests and audiences. BJ 


Terrence Ackert is a private attorney, 
of counsel to the law firm of Fowler, 
Williams and Airth, in Orlando. He 
was formerly a member of the board of 
directors of the local bar, a local bar 
operated legal aid office, and a local 
LSC program, and has served as a 
special master. He was a recipient of 
the 1985 Florida Bar President’s Pro 
Bono Award. 

The “mystery guest” who appeared 
before the students at the University of 
Florida in 1971 was Russell Troutman, 
a former president of the Orange 
County Bar and of The Florida Bar. 
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he Hillsborough County Bar 
Association in Tampa has a 

long, diverse history in provid- 
ing of civil legal services to the poor. 
Initially, the bar created and funded the 
Legal Aid Bureau of Hillsborough County, 
Inc., which exists to this day, with two 
attorneys providing service in contested 
family law matters. In 1967, the bar asso- 
ciation founded and chartered Law, Inc., 
as a nonprofit corporation to provide for 
the civil legal needs of the county’s poor. 
When Law, Inc., became affiliated with the 
federally created Legal Services Corpora- 
tion in 1977, it changed its name to Bay 
Area Legal Services, Inc., (BALS). Cur- 
rently, the primary program for pro bono 
activities in Tampa is the Bay Area Volun- 
teer Lawyers Program (BAVLP). 

BAVLP had its formal origin in the 1982 
mandate by the Legal Services Corpora- 
tion that 10 percent of each grantee’s 
budget be allocated to private bar involve- 
ment. At Bay Area Legal Services that 
mandate was acted upon swiftly. Executive 
Director Dick Woltmann held several 
meetings with Hillsborough County Bar 
Association President Benjamin Hill III, to 
formulate the best mechanism for use of 
this new resource. The decision was made 


Pro Bono in Tampa Bay Area 


by Catherine G. Novack 


to hire an attorney who would coordinate 
the pro bono effort by recruiting volun- 
teers, handling client intake, making case 
referrals to the private bar and following 
up on these placements to provide any 
needed assistance. On June 7, 1982, I 
became private bar coordinator for Bay 
Area Legal Services, Inc. 

In 1978, while attorney Silvio Lufriu was 
a BALS law clerk, he designed the evening 
law program. His idea was to involve 
private attorneys in the representation of 
poor people and to expose the private bar 
to the plight of poverty. This was accom- 
plished by recruiting volunteers to come to 
the offices of Bay Area Legal Services one 
night a week to interview clients. Clients 
seen by a volunteer became the responsi- 
bility of that attorney for all further neces- 
sary legal work. An evening law program 
volunteer might see four or more clients in 
an evening with problems as diverse as 
bankruptcy, domestic, landlord/tenant, 
consumer and employment. That volun- 
teer then had to learn whatever was needed 
to represent the clients. While this was a 
very high ideal and worthwhile effort, the 
program never grew beyond an active 
participation level of 50 attorneys, due, in 
part, to the enormity of the commitment 
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required to handle this endeavor. 

When Silvio left BALS, the evening law 
program was continued by a succession of 
attorneys, the last of whom, Justin Clouser, 
implemented a very significant change by 
interviewing the evening clients himself 
and having cases referred to volunteers 
based upon the area(s) of law in which they 
normally practiced or had indicated a 
willingness to handle cases. This elimi- 
nated both the problem of attorneys’ not 
appearing when scheduled and the burden 
to volunteers of handling cases in areas in 
which they had neither expertise nor 
interest. Not long after this change to the 
panel model referral system was made, I 
assumed the responsibility of handling and 
increasing pro bono in Hiilsborough 
County. 

I was immediately given a column in our 
association’s monthly publication, “The 
Bulletin,” which provides me with the 
single most important tool I have available 
for the growth and continuity of the 
BAVLP. The change of name from evening 
law program to Bay Area Volunteer Law- 
yers Program developed from a desire to 
have a separate identity for this enhanced 
pro bono effort. My arrival at Bay Area 
followed promptly after an HCBA bar 
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luncheon at which former Florida Bar 
President Sam Smith spoke on pro bono 
and recruited an additional 50 attorneys 
into the program. Thus, I began as a 
coordinator of a program with 100 volun- 
teers. Some three years later, we have 
approximately 400 participants in the 
BAVLP! and have added several new 
aspects to the program. 

Pursuant to a suggestion by former 
ABA President William Reece Smith, Jr., 
my first new endeavor was creation of a 
senior advisory panel for the BAVLP. The 
purpose of this blue ribbon panel was to 
provide technical assistance and strategy 
consultation to newer attorneys represent- 
ing pro bono clients review potentially; 
controversial cases before assignment to 
any one volunteer; and review files of 
volunteers about whom clients had com- 
plained. 


Intake Screening 
The main component of the BAVLP 
remains the panel portion which handles 


the cases that need further legal repre- 
sentation. However, as program mem- 
bership increased, it was clear that greater 
intake capacity was needed to screen cases 
for appropriate referrals. Almost half of 
the clients seen through the intake clinics 
have their problems resolved by the intake 
attorney’s advice or are referred to another 
appropriate program or agency. 

As the program grew to 200 attorneys, 
willing to handle at least two cases a year, 
the capacity existed to refer 400 clients but 
we needed to interview 800 clients to ob- 
tain 400 referrals. Clearly, no one lawyer 
could interview that many clients and 
perform other coordinator duties. An in- 
take clinic program, staffed by volunteer 
attorneys, was developed to do the initial 
screening and counseling. The weekly in- 
take volunteers began with an admiralty 
attorney, a securities attorney, and a cor- 
porate counsel. Some major law firm liti- 
gators, criminal law specialists, and city 
and county government volunteers have 
since been added. As the program grew 


larger, greater intake capacity and access 
time other than weekday evenings were 
needed. These needs led to the creation of 
the corporate intake clinic which is dis- 
cussed in an accompanying article. 

In 1983 the BALS staff program re- 
sumed weekly intake in the eastern portion 
of the county. Unlike Tampa, the Plant 
City area is rural, yet it too has an ever- 
growing poverty population. In order to 
assist that area, | made a special recruit- 
ment presentation to an East County Bar 
luncheon. The response was overwhelm- 
ingly positive. As the East County Bar 
grows, its participation in the BAVLP also 
increases, although this is one area where 
the demand outstrips the supply. 

During the 1984 calendar year, the 
BAVLP saw 603 new clients; 337 cases were 
closed after the initial intake; the remain- 
der were opened for further legal action. 
These numbers can seem meaningless 
without the clients’ comments regarding 
the program and its members. When a case 
is closed by a volunteer, a client evaluation 


The in-house corporate lawyer shares 


responsibility and obligation to partici- 
pate in the local bar’s programs for 
providing pro bono civil legal services to 
the poor. However, many in-house cor- 
porate lawyers find it difficult to repre- 
sent individual clients on a pro bono 
basis. Many company-employers specif- 
ically prohibit the private practice of law 
by its employees. Others feel such repre- 
sentation is inappropriate, since it may 
involve a potential adversarial proceed- 
ing in traditional areas of poverty law 
such as land lord/tenant, public benefits, 
consumer and family law. How, then, 
can in-house lawyers meet the obligation 
of the bar’s Code of Professional 
Responsibility and their own personal 
standards of responsibility by partici- 
pating ina local pro bono program? 

By creation of the Corporate Intake 
Clinic serving the Tampa Bay area, an 
ideal mechanism has been devised to 
overcome the objections to the partici- 
pation by the in-house corporate lawyer. 
The clinic allows the pro bono efforts of 
Bay Area Legal Services and the Hills- 


with the private practitioner the sense of 


borough County Bar Association to 
utilize the large resource of in-house 
attorneys in the Bay Area Volunteer 
Lawyers Program. The volunteer re- 
sponse by the corporate attorney has 
been overwhelming. ! 

The intake clinic has several functions. 
First, the volunteer in-house lawyer 
interviews applicants to ensure financial 
eligibility for free legal assistance. Equally 
important, the volunteer lawyer learns 
enough about the client’s problem to 
identify its specific nature. The volunteer 
attorney then may render legal advice to 
resolve the person’s problem or the client 
may be referred to an appropriate public 
agency for assistance. 

If the identified legal problem requires 
further legal services, the client is referred 
to one of almost 400 volunteer private 
attorneys in the BAVLP for further legal 
representation. This concept permits the 
in-house corporate attorney to provide 
pro bono legal assistance but does not 
require representation of clients in adver- 
sarial proceedings. Conflicts are avoided 
by always reviewing the application for 
the name of the potential opposing party 


The In-House Corporate Attorney and Pro Bono Service 
by James W. Kynes and Michael R. Douglas 


prior to interviewing the client. 

The clinic operates on the third Sat- 
urday of each month from 9 a.m. to 
noon and is staffed by the attorneys on a 
rotational basis. Given the number of 
volunteers for this endeavor, no lawyer is 
called upon to participate in more than 
three or four clinics per year. 

In its first year of operation, the Cor- 
porate Intake Clinic provide access to 
legal service to 338 individuals. Of that 
number 205 applicants arrived for sched- 
uled appointments and over half had 
their problems resolved on the basis of 
the intake attorneys’ advice and agency 
referral, while the remaining applicants 
were referred to an appropriate volunteer 
private attorney for further legal action. 

Prior to the establishment of the Cor- 
porate Intake Clinic, there had been a 
shortage of volunteers to engage in the 
intake process and a need for alternative 
times for holding these intake sessions. 
Moreover, the BAVLP had volunteers to 
handle cases but no clients screened for 
referral. The Corporate Intake Clinic has 
eliminated a bottleneck which had hin- 
dered referral of eligible clients to qual- 
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questionnaire (with a self-addressed stamped 
envelope) is sent to the client. In addition 
to 10 objective questions, the form con- 
tains space for comments, some of which 
follow: 


I would like to say that we very much appre- 
ciated his help in our problem. He was very 
helpful and attentive. Thanks. 

I feel she has always been courteous to me 
helping me in any way she could. I have always 
asked for her because of her effectiveness in 
handling other matters for me. Bay Area Legal 
Services has helped me in many ways. 

Was very pleased and comfortable with my 
attorney. He treated me with respect and 
showed concern for my case. Thanks! 

My case seemed almost impossible to win; 
however, we won. I am very grateful to everyone 
at Bay Area Volunteer Lawyers Program. 

My attorney gave me the best service I have 
ever had from any attorney and | have had 
attorneys that | have paid a lot of money to and 
never got this kind of service. 

My attorney was a gentleman and instilled 
trust and respect. He believes in justice and he is 
an excellent human being. 


Guardianship Program 
In 1984 two other projects were devel- 


oped which are operated solely by the bar 
association. First, is the guardianship pro- 
ject which resulted from the work of our 
local Delivery of Legal Services Commit- 
tee. In 1982, Alice Nelson spearheaded 
involvement of the medical and social 
services professions in the issue of elderly 
care and guardianships which became a 
community task force on guardianships. 
This ultimately led Lutheran Ministries of 
Tampa to establish a pilot guardianship 
project whereby it would act as guardian 
for indigent elderly incompetents. As the 
project developed, it was noted that coun- 
sel was required to establish the guardi- 
anship while the alleged incompetent also 
had a statutory right to representation. In 
order to accommodate these conflicting 
needs and rights, the BAVLP could not 
handle referrals to file the petition for 
incompetency without jeopardizing the 
right of the alleged incompetent to counsel 
through Bay Area Legal Services. 

In order to avoid any appearance of 
impropriety or conflict, yet assure repre- 


sentation for the alleged indigent incom- 
petent, HCBA Executive Director Dot 
Vines agreed to be responsible for placing 
referrals of these guardianship cases. 
When a nursing home (or other entity) 
wants a guardianship for an indigent 
client, they first contact Lutheran Minis- 
tries of Tampa for their agreement to act as 
guardian. Next Dot Vines is contacted and 
once she confirms with LMT that they will 
act as guardian, the matter is referred to a 
pro bono attorney who initiates the guard- 
ianship action. The attorneys are asked to 
send copies of their pleadings to BALS 
Executive Director Dick Woltmann, so 
that assignment to an appropriate staff 
attorney can be made and the alleged 
incompetent be interviewed and repre- 
sented. 

A similar program is operated in the 
West Pasco County Bar Association. 
Ronald G. Thornton, past president of the 
West Pasco County Bar Association, re- 
ceived the 1985 Florida Bar President’s 

Continued on page 28 


ified volunteer private attorneys in the 
community. 

The corporate attorney participating 
in the Intake Clinic must attend a review 
course of the subject areas most com- 
monly dealt with in poverty law. In 
conjunction with the training, an intake 
manual was prepared which covers both 
the procedural aspects of the intake pro- 
cess (financial eligibility and alienage 
requirements), as well as such substan- 
tive legal areas as bankruptcy, consumer, 
employment, family, iandlord/tenant, 
and real property. A final segment was 
included dealing with the communica- 
tion skills necessary for direct client 
contact. 

Thus far the experience of the in-house 
corporate attorneys contributing their 
time in the Corporate Intake Clinic has 
been most rewarding. In one volunteer’s 
words, “It makes me feel good about 
myself and my profession when I con- 
tribute my time in assisting a poor person 
in the resolution of a diffi suit 'seal prob- 
lem.” 

In-house lawyers from many of the 
Tampa Bay area’s largest and most pres- 


tigious corporations and institutions are 
presently involved in the program. The 
success of the Corporate Intake Clinic 
has far exceeded the expectations of its 
founders and will serve as an incentive 
for in-house corporate attorneys through- 
out Florida to act in the finest tradition 
of the American lawyer by helping the 
less fortunate who would otherwise go 
unrepresented.? BJ 


! Initially 19 corporate attorneys enrolled in 
this intake clinic and three attorneys were 
scheduled to work in each monthly clinic along 
with one supervising attorney. As client appoint- 
ments grew, four volunteers were scheduled and 
now five are on duty for each clinic session. This 
expansion created a need for more volunteers 
and in May 1985 a recruitment presentation by 
Corporate Intake Clinic leaders was made at 
Commerce Clearinghouse, Inc. which added 10 
new members to the Clinic. The training tapes 
were shown to this new group in June and they 
began actual participation in July 1985 which 
marked the start of the second year of this 
project. 

2 This intake clinic has been selected by the 
Corporate Counsel Committee of The Florida 
Bar as one of four program models recom- 
mended for corporate counsel pro bono activity. 


A 
KYNES DOUGLAS 


James W. Kynes received degrees in 
public administration and law from 
the University of Florida. After private 
practice and government service as a 
State prosecutor in Ocala, he became 
executive assistant to Governor Farris 
Bryant in 1961 until assumption of the 
duties of Attorney General of Florida. 
Following that service, he joined the 
Jim Walter Corporation in 1965 where 
he is currently serving as vice president 
and general counsel. He is an active 
participant in the BAVLP Corporate 
Intake Clinic. 

Michaei R. Douglas is litigation counsel 
for the Jim Walter Corporation in Tampa. 
He received a B.S. with honors from 
Florida State University in 1975 anda J.D. 
from The George Washington University 
in 1979. He has served as a coordinator of 
the Corporate Intake Clinic since its 


inception. 
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Pro Bono Award for the Sixth Judicial 
Circuit for his commitment to this guardi- 
anship program to the extent of personally 
paying the filing fees which the clerk’s 
office in the Sixth Circuit would not waive. 

The Tampa program assisted in the 
establishment of 17 guardianships during 
its first year of operation. The growth of 
this project hinges on the ability of 
Lutheran Ministries of Tampa to increase 
its capacity for guardianships. 

The second project is the informal con- 
flicts system operated by Dot Vines 
through the HCBA Lawyers Referral 
Service. LRS membership includes an 
agreement to handle at least two pro bono 
or low fee cases each year. This LRS 
project is a tremendous resource for indi- 
viduals who are not eligible for free legal 
services yet cannot realistically afford 
more than minimal payments of legal fees. 
The system assures representation to such 
individuals and provides free service to 
financially eligible clients with whom Bay 
Area Legal Services might have a conflict 
or be unable to represent due to federal 


restrictions on eligibility of aliens who are 
legally in this country but not within the 
group of eligible aliens. 


Community, Bar Cooperation 

The cooperative relationship enjoyed in 
Tampa is a great benefit to our entire 
community since individuals needing an 
attorney can be assured of some assistance 
through either our office or that of the bar 
association. Again, we are a bit unique in 
being so fortunate as to have several pro- 
grams which work well independently as 
well as cooperatively to provide legal ser- 
vices in the community. 

Goals for the BAVLP include not only 
expansion and growth in the numbers of 
volunteers participating in the program, 
with a concomitant increase in the num- 
bers of clients served through pro bono 
efforts, but also to involve more of the 
nonattorney members of our judicial sys- 
tem in pro bono publico work. For exam- 
ple, over the past three years several Hills- 
borough County court reporters have 
provided pro bono appearances at depo- 


sitions and hearings as well as supplied 
transcripts free or at a reduced cost in pro 
bono cases. 

Most recently, Dr. John R. Feegel, 
doctor/lawyer, appeared at trial in his 
capacity as a medical expert in a tort 
defense case at the request of a BAVLP 
member who was representing our unin- 
sured defendant. The client was spared a 
$6,000 verdict against him and the insur- 
ance company’s recovery was limited to 
$150 judgment. 

Without the support of the other pro- 
fessionals who are a part of our legal 
system, the benefit of a pro bono attorney 
can be hollow. Therefore, the program has 
begun to work with the local associations 
for doctors and psychologists to initiate a 
joint program in which their expert testi- 
mony and/or evaluations could be ob- 
tained free of charge in cases in which the 
client is receiving free legal service. The 
goal is to implement such an effort during 
the next year along with the expansion of 
our court reporter participation in BAVLP 
cases. 


_ by Jeffrey H. Kramer 

As much as providing pro bono legal 
| service to the indigent benefits the clients, 
| the efforts also produce a variety of 
| benefits to the involved attorney. Pro 
bono legal service presents a two-way 
_ street down which benefits to the attor- 
—mey continue long after legal services 
have been performed. 

As the altruistic benefits are regularly 
and skillfully presented to all of us by 
better known advocates, this article fo- 
- cuses on the personal benefit to the 
attorney in reputation and professional 
practice. Those who see pro bono work 
aS no more than a virtuous professional 
_ sacrifice can and should reevaluate it as a 
_ uniquely attractive vehicle for advancing 
| personal satisfaction and professional 
| success. 

Many attorneys are unfamiliar with 
the type of legal service an attorney 
volunteering for pro bono work may be 
called upon to perform. To those I shall 
first briefly relate the experience of my 
part-time involvement for the past two 
_ years with Tampa’s Bay Area Legal Ser- 
| vices. Indeed, the first of the potential 
_ benefits to an attorney participant is the 
_ Opportunity to explore practice in areas 
_ of law outside the attorney’s usual areas 
of practice. 


My first pro bono referral was to 
represent a man who had migrated to 
Florida following his divorce in New 
Hampshire and who was seriously in 
arrears on child support payments. My 
initial reaction was to ask myself if this 
was the type of indigent client I really 
wanted to represent. Upon meeting the 
client and investigating his story, I 
changed my mind. I determined that his 
reason for leaving New Hampshire was 
the increasing depression in his home 
state’s construction industry. He was laid 
off as a union welder shortly after the 
divorce and moved to Florida where the 
construction industry was more active. 

His wage level in Florida, from the 
part-time work he was able to find, was 
substantially below that which he had 
made as a union welder in New Hamp- 
shire. I discovered that his former wife 
and her present husband were living 
comfortably on a combined income of 
over $60,000 per year, while my client 
was earning and living on poverty level 
wages. He was contributing support to 
the children of a partially disabled 
woman he met in Florida and had re- 
cently married as well as sending what 
support he could to his own children 
living with the former spouse. 


Pro Bono Service: Benefit to the Lawyer and the Client 


The client’s changed circumstances 
justified modification of his support 
payment obligation; however, Florida 
courts were only capable of enforcing the 
New Hampshire support decree under 
the Uniform Reciprocal Enforcement of 
Support Act. Florida courts were pow- 
erless to modify the foreign decree’s 
support obligation or toll the ever in- 
creasing support arrearage. 

After hearing the Florida circuit judge 
explain how his hands were tied, I con- 
tacted a legal aid society in New Hamp- 
shire that agreed to bring my petition for 
modification of child support decree 
before the New Hampshire court having 
jurisdiction, Within the month the indi- 
gent client’s support obligations had 
been reduced to a manageable obligation 
and most of the arrearage had been set 
aside. Nothing more was required. 

On another occasion, an indigent cli- 
ent referred to me requested only that I 
attempt to change the venue of a hearing 
set in the distant Florida county in which 
the divorce decree had been entered years 
earlier. My indigent client was disabled, 
living on a VA pension, and in poor 
health following two recent heart at- 
tacks. Travel for him was a definite 
health risk. Both he and his former wife 
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In mid-August 1985 Mary Haberland 
began as a full-time staff attorney with the 
BAVLP. She came through the Reginald 
Heber Smith Fellowship Program of the 


national Legal Services Corporation. Her 


main function is to establish intake clinics 
at public outreach. sites such as in housing 
projects throughout the city. To date, all 
BAVLP intake clinics have been conducted 
in downtown Tampa at the offices of Bay 
Area Legal Services. She will also arrange 
for community education programs for the 
BAVLP and assist in doing case followup 
reports to provide both the volunteers and 
clients any assistance needed in the pro- 
cessing of cases. 

One could not wish for a better or more 
supportive bar association or legal services 
staff with which to work than exists in 
Hillsborough County. 


! Recruitment is an ongoing process. We have 
had at least one major recruitment effort annu- 
ally through the HCBA including an annual pro 
bono awards luncheon presentation, a recruit-a- 
buddy campaign and enclosure of BAVLP en- 


rollment information with HCBA membership 
applications. Additionally each new association 
member receives a personal letter from me along 


with a program brochure. The monthly bar 


column is a.constant recruitment reminder and 
my presence at almost every bar function 
throughout the year enables me to maximize my 
personal recruitment efforts. 


Catherine Gail Novack is director of 
the Bay Area Volunteer Lawyers 
Program in Tampa. She received her 
B.A. degree in 1974 from Hunter Col- 
lege of the C.U.N.Y. and her J.D. in 
1977 from Buffalo School of Law at 
the. S.U.N.Y. After leaving her field. 
attorney position with the National 
Labor Relations Board in Philadel- 
Dhia, she first became involved with 
legal services as a volunteer in the 
senior advocacy program of Florida 
Rural Legal Services in Ft. Myers. 

Novack is vice chairperson of the 
Delivery of Legal Services Committee 
of The Florida Bar; chairperson of the 
Social Committee of the Hillsborough 
County Bar and serves on the Board of 
Directors of the Hillsborough Asso- 
ciation for Women Lawyers. 


had moved from the distant county of 
their divorce and were currently living in 
separate households in Tampa. Al- 
though the client had made personal 
requests for change of venue, lack of 
documentation of the client’s medical . 
condition and, suspicion of malingering 
had prevented any action being taken. 
My pro bono legal services consisted of 
obtaining medical documentation con-. 
firming the indigent client’s poor medical 
condition and forwarding it, with a letter, 
to the distant county’s assistant state 
attorney. The transfer was quickly ac- 
complished. 

These referrals were. beneficial in more 
ways than simply providing interesting 
work outside my normal trial practice. 
Pro: bono. participation is enormously 
valuable to any attorney who has re- 
cently embarked upon a legal career. 
New attorneys immediately begin, and 
continue throughout their professional 
careers, to develop. one of their most 
important assets—their professional rep- 
utation. Becoming involved in and per- 
forming pro bono legal work for society's 
indigent members can help an attorney 
toward this end. 

Participation in pro bono legal service 
also presents a valuable opportunity to 
broaden the attorney’s perspective and 


range of practical experience. Partici- 
pants gain insight into the variety of 
problems most judges hear every day. 
The problems are typically of a more 
desperate nature and of momentous im- 
pact on the indigent client’s future. Pro 
bono legal.work may therefore confront 
the attorney with problems he may never 
see in his general practice, but which 
refine his skills as a listener and broaden. 
his base of experience upon which judg- 
ment and finesse are predicated. Unlike 
most charitable projects which involve 
new skills and procedures which are not 
transferable to the legal practice or which 
involve tasks requiring little skiil but a 
great deal of precious time, pro bono 
legal work exercises and improves the. 
legal skills that are the attorney’s bread 
and butter. 

The simple expedient of donating a 
few hours to pro bono legal service can 
truly advance one’s personal and pro- 
fessional reputation in both the practice 
of law and within the community at 
large. It does this by rewarding the. par- 
ticipant with a ‘more positive self-image, 
reinjecting an element of variety and 
challenge to the participant’s legal work, 
improving perspective, and enhancing 
the. attorney’s personal and professional 
reputation within the community. J 


Jeffrey N. Kramer received a B.S. | 
degree from the U.S. Naval Academy 4 
and a J.D. degree from the University | 
of Florida, He is an associate in general 
civil trial practice with the law firm of 
Macfarlane, Ferguson, Allison & 
Kelly, Tampa. 
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Guilt 
by Karen K. Meyer 


Ahh, guilt. Such a powerful emotion. 

My phone is ringing. I have already 
been informed Catherine Novack is on 
the other end of the line. 

I know what that means. Catherine 
Novack is the director of the Bay Area 
Volunteer Lawyers Program in Hills- 
borough County. 

“I don't have time,” I think to myself, 
as I dig my calendar out from the mound 
of paperwork on my desk. My in-basket 
is overflowing with work to be done, 
phone calls to return, pleadings and 
discovery to prepare and all those other 
demands on a litigator’s time. Still my 
phone is ringing. 

I know and the public knows that the 
Bar has repeatedly rejected efforts to 
require mandatory pro bono time. I 
marvel at my colleagues who have taken 
on death penalty cases, knowing the time 
and emotional toll they take as well as the_ 
high stakes at issue. I sit in my 27th floor 
office with a panoramic view of Hills- 
borough Bay and Davis Islands and I 
think of the oath I took when I joined 
The Florida Bar: to “never reject . . . the 
cause of the defenseless or oppressed.” I 
reach for the phone. 

“Hello, Catherine,” I say with audible 
resignation. 

“I know you are busy, but . . .,” she 
begins. I know how this conversation 
goes; it is the same every time. 

Ahh, guilt. 

The case I am assigned involves an 
uneducated black woman who has 
agreed to pay $10,000 plus interest over 
the course of 10 years for home im- 
provements worth a fraction of that 
amount. She has simultaneously granted 
a $20,000 mortgage on her home to the 


finance company which was working 
hand in glove with the home improve- 
ment contractor. I talk with the woman. 
Her health is not good but she is eking 
out a living taking care of babies in her 
home during the daytime and doing 
housekeeping chores in a hospital at 
night. I mull through the paperwork and 
discuss the case with a colleague. He 
spots a truth in lending violation and I 
draft a complaint. 

I have been in practice for three years 
and have learned that there is so much to 
learn that I will be a neophyte for several 
more. I pore over the various sections of 
the statute and compare them with the 
documents and oral representations pro- 
vided my client. I look at the Florida civil 
theft and consumer fraud statutes. I dig 
out some closed files involving truth in 
lending claims. Ultimately, I serve a 
seven-count complaint. 

The lawyer for the finance company 
calls and, after his initial aggressiveness 
mellows, acknowledges my complaint 
has merit. Settlement negotiations com- 
mence. My client is willing to pay for the 
value of the work which was satisfac- 
torily completed. The remainder of the 
work had to be torn out and replaced by a 
city crew that came to her home under a 
Community Development Block Grant 
program. My client had already been 
making monthly payments for more than 
a year when she came to me. 

That proposal is not unreasonable, my 
opposing counsel tells me. “Come back 
to me with an estimate of the fair value of 
the work done.” 

I search for free experts. Among my 
friends I count one or two developers, a 
landlord and some folks who renovate 


(1x 2x3) 
Total Hours 
Contributed 


0 

4,109 

13,559 

12,523 

26,964 

Total = 57,155 
hours 


homes for a living. I round up from 
among them the names and numbers of a 
plumber, a carpenter, and a ceiling man. 

Now it is my turn to plead, persuade, 
cajole, and I do so. I know none of these 
people but each ultimately agrees to give 
me an estimate of the fair value of the 
work performed and charge me nothing 
for the evaluation. One by one they 
report over the next week and I furnish 
the information to opposing counsel. 
The work was worth approximately 
$1,200, just about what my client has 
paid to date. The finance company agrees 
to execute a satisfaction of mortgage and 
accept the sums paid in full satisfaction 
of the contract; we agree to dismiss the 
case. The finance company and my client 
agree that the three payments she has 
made into our firm’s trust account should 
be awarded to my firm as attorneys’ fees. 
My firm agrees to donate them to Bay 
Area Legal Services. 

My client is pleased with the results; so 
am I. I have provided legal services to 
someone who could not afford them. I 
have learned about truth in lending and 
that guilt can be used to obtain free 
expert testimony from people who ordi- 
narily give nothing away. I have logged 
more experience at settlement negotia- 
tions. Although I received no trial expe- 
rience in this particular pro bono case, I 
have gotten some in others. Not only 
does pro bono work get a starting lawyer 
into the courtroom fast, it supplies 
hands-on experience. When my col- 
leagues complain about the absence of 
trial experience, I urge them to join the 
Bay Area Volunteer Lawyers Program. 

I know you're busy, but.... 


Karen K. Meyer is an associate with 
Trenam, Simmons, Kemker, Scharf, 
Barkin, Frye & O'Neill, Tampa, and 
chairman of the Availability of Legal 
Services Committee of the Hillsbor- 
ough County Bar Association. 
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From Female Attorneys 
Female Attorneys (2) (3) - 
Hours of Responding Total Number of Median Hours <i 
Pro Bono __Bylnterval Female Attorneys Interval. 
None 42.9% 4,280 0 
§ 11-25 17.6% 4,280 18 
a 26-50 1.1% 4,280 38 
f >50 12.6% 4,280 50 


Jacksonville Area — Joining 


Together for Equal Justice 


s early as 1937, a number of 

attorneys in the Jacksonville 

area recognized that without 
volunteer attorney representation, the pro- 
mise of equal justice was hollow for the 
poor residents of the area. They began a 
small volunteer legal aid program to ad- 
dress this need. As the awareness of avail- 
able legal assistance increased, more and 
more needs came to their attention. From 
this beginning, the challenge of respond- 
ing to need was set and it remains the 
challenge today. 

Fortunately, the early recognition of the 
challenge also brought forth an early 
recognition of the responsibility and a 
commitment through the years to seek all 
available resources to try to fulfill this 
responsibility. Local and federal funds 
were obtained to provide needed full-time 
staff attorneys to serve the poor and 
private attorneys were encouraged to con- 
tinue to participate in scheduled interview 
and advice sessions through the offices of 
Jacksonville Area Legal Aid, Inc. (JALA) 
Through the 1960’s and the 1970's, as the 
staff program grew and service expanded 


by Kent R. Spuhler and Howard L. Dale 


to Nassau, Clay and Baker counties, over 
100 attorneys each year volunteered to 
interview low-income clients and give 
advice on two evenings each week. 

Expansion of all these resources still left 
many needy clients unserved. Often the 
volunteer attorneys did not have expertise 
in the problem area of the client, so little 
advice could be given. Increased efforts to 
bring adequate legal assistance to the poor 
emphasized how much more needed to be 
done. 

A sample survey in 1980 quantified the 
challenge. The National Social Science 
and Law Project with JALA staff and 
community volunteers conducted inter- 
views of 151 low-income households about 
some 250 problem situations which would 
merit the attention of an attorney. The 
results yielded an average of 2.87 problems 
experienced per household per year. For 
the entire eligible population in Duval, 
Clay, Baker and Nassau counties, this 
translated into a staggering 101,000 (+/- 
14,000) legal problems per year. In 
response, the Jacksonville Bar Association 
and JALA joined in exploring ways the 
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limited resources could be better used to 
respond to this challenge and how more 
attorneys could be encouraged to provide 
volunteer legal assistance. A joint pro 
bono project was developed and efforts 
were begun to obtain funding, primarily 
from the Legal Services Corporation, for a 
staff coordinator, a litigation fund and 
general support. 

Unfortunately, the funding cut of 
$250,000 to JALA and the only denia! of 
funding of a pro bono program proposal in 
Florida by LSC turned the challenge into a 
crisis. At a time that the JALA staff was 
reducing from 20 attorneys to 13 attorneys, 
the general economic situation in the 
Jacksonville area was causing a leap in 
need for legal assistance. The Jacksonville 
Bar Association responded by conducting 
a special fund raising campaign to provide 
a start for the pro bono project. In a short 
time, $7,000 was donated by attorneys and 
law firms. The project was begun with a 
mailing to all attorneys in the Jacksonville 
area describing the crucial need for assist- 
ance and requesting that they join the pro 
bono panel and agree to represent two to 


five needy clients per year who were expe- 
riencing legal problems in their designated 
areas of expertise. Over 90 attorneys 
promptly joined the project and cases 
began being referred in September 1981. 

In the cooperative project, the JALA 
staff does client intake and screening. 
Senior attorney staff determine which 
cases are appropriate for referral to the pro 
bono coordinator and prepare a referral 
summary memo with initial legal refer- 
ences. The coordinator matches the client 
needs with the pro bono panel attorney. 
The staff remains available to the pro bono 
attorney for consultation and assistance. 

The JBA continued its recruiting efforts 
and assisted in obtaining more permanent 
funding for the project through the United 
Way. This United Way funding, in 
cooperation with the Clay County and 
Nassau County bar associations, permit- 


Howard L. Dale is a shareholder in 
the law firm of Pajcic, Pajcic, Dale & 
Bald, P.A., in Jacksonville. He is a 
graduate of Yale University and 
University of Pennsylvania Law 
School and was admitted to the Bar in 
Florida in 1970. He currently serves as 
a director and treasurer of The Florida 

‘Bar Foundation and is a volunteer 
attorney on the Jacksonville Bar Pro 
Bono Panel. He has previously served 
as chairman of a Florida Bar griev- 
ance committee and as president of 

. Jacksonville Area Legal Aid, Inc. 


Kent R. Spuhler is executive direc- 
tor of Jacksonville Area Legal. Aid, 
Inc. He is a graduate. of Ohio State 
University and. Harvard Law School 
and was admitted to the Bar in 
Florida in 1972. He isa member of the 
Delivery of Legal Services Committee 
of The Florida Bar and served as vice 
chairman of the Pro Bono Committee 
of The Florida Bar. He also served as 
a member of The Florida Bar’s Spe- 
cial Commission on Access to the 
Legal System. 


ted the expansion of the pro bono project 
into Clay, Nassau and Baker counties. 
Recruiting efforts included direct tele- 
phone contacts, monthly luncheons, 
encouragement, and regular newsletter 
articles together with a“box score” on the 
success of the project. 


Service Equals Success 


Born of the crisis in client need, the 
project has always recognized that success 
can only be measured by the service pro- 
vided to needy clients. Since September 
1981, attorneys through the project have 
served 1,049 clients and donated 7,266.5 
hours of service. In 1984, with 235 attor- 
neys participating, 318 clients were served 
through 2,682.25 hours of donated service. 
Through March 1985, the statistics are 48 
clients and 362.5 hours of service. The 
average of 7.5 hours per case demonstrates 
that the attorneys are responding to real 
client needs for assistance. Service is being 
provided in a broad range of areas with 23 
percent in family, 23 percent. in housing, 
12.6 percent in consumer, 10 percent in 
wills and estates, 7.8 percent in torts, 7 
percent in public benefits, 5.3. percent in 
employment, 5.3 percent in individual 
rights, 3.4 percent in juvenile and 2.6 
percent miscellaneous. 

The statistics, however, te!l only part of 
the story. A few summaries of what attor- 
neys have been able to achieve for clients 
through donating their time and talent best 
illustrate the special rewards from joining 
in the commitment to equal justice. 

One client had a new roof‘put on her 


house in 1979, which was supposed to be 


.guaranteed for 20 years. Unfortunately, 


the roof began leaking in 1980 and con- 
tinued for three years even after the con- 
tractor repaired it. The volunteer attorney 
was successful in obtaining a refund of the 
entire amount the client had paid the 
contractor to repair the roof. 

Another client left her daughter with her 
sister and brother-in-law for two months 
during the summer. The natural father 
filed a writ of habeas corpus in Clay 
County to gain custody of the child. The 
‘writ was granted, and the natural father’s 


wife petitioned for and was granted a 


step-parent adoption in Duval County. 
Since the client was not notified of any 
adoption proceedings, even though her 
sister knew of her whereabouts, the adop- 
tion was reopened. The volunteer attorney 
succeeded in having the adoption set.aside 
and the client regained custody of her 
child. 

A pro bono attorney with a large 
Jacksonville law firm cocounseled a case 
with JALA, involving home improvement 
fraud. The clients were an elderly, unedu- 
cated couple who were not anxious to 
participate in. lengthy litigation, but who 
needed relief from the fraudulently 
obtained second mortgage on their home. 
With the help of the pro bono attorney, a 
multi-count complaint was filed and a 
favorable settlement resulted almost 
immediately. It was a rewarding and 
educational experience both for the pro 
bono attorney and for the JALA attorney. 

Legal Aid received a call from a social 


Pro Bono Contribution 
Older Members (2) (3) (1x 2x3) 
Hours of Responding Total Number of § Median Hours ‘Total Hours 
‘Pro Bono By Interval Older Members Per Interval Contributed 
None 23.2% 12,839 0 0 
1-10 23.9% 12,838 5 15,343 
11-25 21.4% 12,839 18 49,456 
26-50 15.7% 12,839 38 76,597 
>50 15.8% 12,839 50 101,428 
Total = 242,824 
hours 
Pro Bono Contribution 
a) From Young Lawyers 
Young Lawyers (2) (3) (Ix 2x 3) 
Hours of ' Responding Total Number of Median Hours Total Hours 
Pro Bono By Interval ‘Per Interval Contributed 
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Nene 35.3% 14,910 0 0 

ve 1-10 21.0% 14,910 5 15,655 

11-25 19.6% 14,910 18 52,602 

a 26-50 13.4% 14,910 38 75,922 
tS >50 10.6% 14,910 50 79,023 
Total = $223,202 

hours 


worker at University Hospital requesting 
assistance for an elderly patient who 
needed to have his sister appointed as his 
guardian in order to consent to amputa- 
tion of his leg due to gangrene. Through 
the expedited efforts of the pro bono 
attorney, an emergency guardianship was 
obtained in time for the needed surgery. 


Sharing Resources and Skills 

By sharing resources the local bar asso- 
ciations and JALA have established more 
creative and special projects to meet the 
challenge. Attorneys with special skills and 
expertise are cocounseling with JALA 
staff attorneys on large and complex cases. 
The JBA Law and the Handicapped 
Committee joined with JALA staff in a 
special effort to provide legal assistance to 
the patients at Northeast Florida State 
Hospital in Macclenny, Florida. JALA 
attorneys and private attorneys conducted 
joint local training’ on social security and 
juvenile law to encourage greater pro bono 
participation in those areas. A special 
project was initiated with the tax section of 
the JBA to provide tax and corporate legal 
assistance to low-income community 
neighborhood improvement groups 
through a continuing JALA staff liaison. 

Even with justifiable pride in the suc- 
cesses of the joint efforts of the pro bono 
attorneys and the JALA staff, the scope of 
the challenge still is all too clear. In 
response to over 100,000 legal assistance 
needs per year, the combined effort could 
only respond to 7,000 clients in 1984. Even 
though over 1,200 attorneys practice in the 
Jacksonville area, only 228 currently par- 
ticipate in the project. The spirit and 
commitment of the Jacksonville, Clay and 
Nassau bar associations remain undi- 
minished, however. A board member of 
the JBA calls each new applicant for 
admission to the JBA and encourages 
participation in the pro bono project. 
Participation is encouraged regularly at 
bar association meetings and the JBA is 
holding its first special pro bono attorney 
recognition luncheon. Discussions continue 
with committees and sections on ways their 
special expertise can be used to address the 
legal needs of the poor. Perhaps most 
effective, members of JBA Board of Gov- 
ernors and local bar leaders continually 
take the lead in one to one encouragement 
of attorneys to join the pro bono project. 
New and fresh ideas are explored in the 
ongoing effort to obtain greater participa- 
tion. The success of the cooperative effort 
and the much needed client service being 
provided encourage going forward. 


Equal Justice Goal Still a Challenge 

Equal justice for all is indeed a unique 
and lofty goal. The success in achieving it is 
measured by the availability of legal assist- 
ance to those in need but without ability to 
pay. The pro bono attorneys in Northeast 
Florida have demonstrated what can be 
achieved. Yet the goal of equal justice 
remains a challenge. The elderly continue 
to be plagued with home improvement 
swindles, the poor struggle with unsafe and 
unsanitary housing, family violence goes 


unchecked and subsistence benefits are lost 
in an uncaring bureaucracy. Through the 
pro bono project many have seen equal 
justice become a reality but many others 
have had to be turned away due to shortage 
of resources. In the Jacksonville area, 
cooperation, creativity and sharing of lim- 
ited resources have provided the formula 
for success. We expect this to grow as panel 
participation expands so that we can con- 
tinue to get closer to reaching the goal of 
equal justice. BJ 
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he Palm Beach County Bar 
Association can point with 

pride to its participation in a 
countywide pro bono program. In efforts 
to maximize available legal services, the 
Legal Aid Society of Palm Beach County 
depends heavily on the private bar accept- 
ance of pro bono cases. In 1984, 524 
persons in need of legal assistance were 
referred to attorneys throughout Palm 
Beach County for pro bono representa- 
tion. Thus far in 1985, 300 legal aid eligible 
persons have been represented without 
cost. These persons would be unable to. 
obtain any other legal help. 

These individuals’ legal problems span a 
wide range of areas and vary in complex- 
ity. The most common need is in family 
law; often child support and custody are 
involved. Typically the client is a young 
mother whose husband has left suddenly, 
taking the family’s only source of income 
and providing them with no support. 

Pro bono counsel also regularly assist 
clients in mortgage foreclosures, replevins 
and repossessions, consumer fraud, pro- 
bate matters, insurance problems and de- 
fense of various tort actions. 

The prospective client meets with an 


Legal Aid Society of Palm Beach County, Inc. 


by Donn S. Dutton 


attorney or paralegal to discuss the client’s 
situation. Before exploring the merits of a 
case, the interviewer determines eligibility 
for legal services. Clients with an income 
exceeding legal aid guidelines are given the 


Pro bono improves the Bar’s 
image and its relations with 
the community, while helping 
people who desperately need 
legal assistance 


names of three private attorneys. For 
many attorneys, being on the “three at- 
torney list” provides a steady flow of 
clients who can afford legal services with a 
reasonable payment plan. 

Simple matters, such as uncontested 
divorces, urgent abuse situations or cases 
with imminent filing deadlines remain in- 


house. In the more typical situation, the 
interviewing attorney decides whether the 
preliminary client background informa- 
tion should be referred to the pro bono 
coordinator. The coordinator has tradi- 
tionally been a staff attorney who also 
performs pro bono duties. The pro bono 
coordinator “matches” each individual 
client with any of the attorneys in the 
community. Factors considered in making 
a referral include the attorney’s area of 
expertise, the attorney’s geographic loca- 
tion, the complexity of the case, the diffi- 
culty of previous referrals to that attorney 
and the attorney’s bilingual abilities. A 
referral letter and insolvency affidavits are 
directed to the attorney. A letter is also sent 
to the client, giving the attorney’s name 
and address. 

Various measures are taken to ensure 
the client is eligible, the client’s case is 
meritorious, and the client is committed to 
pursuing the action. If the pro bono attor- 
ney or client express dissatisfaction, the 
pro bono coordinator attempts to resolve 
the situation. Often the client is frightened 
and intimidated by the legal system and the 
attorney’s role in his or her claim. The 
attorney may feel the client is too demand- 
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ing and does not appreciate his workload 
and other commitments. In those rare 
instances where the attorney and client are 
unable to resolve the issue, the Legal Aid 
Society will generally relieve the pro bono 
attorney and handle the client’s case in- 
house 

Pro bono attorneys occasionally remark 
that an inordinate amount of time had 
been devoted because the case was so 
compelling or even that representation of a 
client proved extremely rewarding. Simi- 
larly, clients often express their gratitude 
and compliment the attorney’s abilities. 
Such testimonials affirm, beyond sheer 
numbers and statistics, the pro bono pro- 
gram in Palm Beach County is doing more 
than just working. Pro bono improves the 
Bar’s image and its relations with the 
community, while helping people who 


desperately need legal assistance. BJ 


Donn S. Dutton is an attorney and 
the pro bono coordinator for the Legal 
Aid Society of Palm Beach County. 
He received his B.A. (political science) 

from the University of Nebraska and 
his J.D. from the University of 
Florida. Dutton held an internship 
position at Legal Services of South- 
west Nebraska and has written two 
articles for the Legal Services Journal, 
one relating to the legal concerns of 
the elderly and the other regarding 
legal rights of handicapped children. 


FIGHT LUNG 


Reflections on Pro Bono 


by Lisa Miller Layman 

Perhaps like many young lawyers, my 
expectations about practicing law dif- 
fered greatly from the realities. Certainly 
the intellectual challenge was there, but 
since my practice primarily involves 
commercial litigation, it was often diffi- 
cult to feel particularly passionate about 
the underlying factual situations. Indeed 
many of my cases’ fact patterns were 
virtually identical. While these identical 
facts helped me feei more confident, I 
often wondered whether it would be 
more rewarding to handle cases which 
seemed to have a more direct and per- 
sonal impact on clients’ lives. I enjoyed 
my work, but somehow I just didn’t feel 
as if | was protecting anyone’s individual 
rights and I thought that was what 
attorneys were “supposed” to do. 

My opportunity to represent firsthand 
a client suffering a denial of significant 
individual rights came in November 1983 
with my first pro bono client from the 
Legal Aid Society of Palm Beach 
County. For several years, the Palm 
Beach County Bar Association has 
encouraged its members to represent at 
least one pro bono client per year. In all 
candor, I received this assignment some- 
what reluctantly since it involved areas of 
law in which I had no experience, includ- 
ing guardianship, custody law, and the 
visitation rights of grandparents. For- 


tunately, I was able to confer regularly 


with Legal Aid Society staff attorneys 
who provided me with invaluable sub- 
stantive information as well as guidance 
and support. 

I arranged to meet with my new client, 
Mrs. Dorothy Henderson! to discuss the 
nature of her problem. At our first meet- 
ing, I learned that Mrs. Henderson, a 
woman in her early 70’s, was being 
denied the opportunity to visit her two 
grandsons. The two boys, ages 11 and 14, 
were the wards of Mr. and Mrs. Wilson, 
the boys’ court-appointed guardians. 
The Wilsons were making it difficult for 
Mrs. Henderson to visit or even to write 


the boys. After several months, Mrs. 


Henderson decided to seek legal assist- 
ance. Since she was of advanced age and 
living on a small fixed income, she qual- 


_ ified for pro bono legal representation. 


The two boys were actually half- 
brothers and had lived with Mrs. 


Henderson most of their lives. Three 
years earlier they had lost their mother. 
At that time, neither father expressed any 
interest in custody, nor did any other 
relative, thus leaving Mrs. Henderson 
responsible for their care. Due to her 
advanced age and limited finances, she 
was reluctant to keep the boys. She 
sought the advice of her minister, who 
suggested that she consider placing the 
boys with Mr. and Mrs. Wilson, who also 
were members of her church. The 
Wilsons had a boy close in age to Mrs. 
Henderson’s grandsons. Believing that 
this arrangement was best for the boys, 
Mrs. Henderson consented to the 
Wilsons’ appointment. The boys’ fathers 
made no appearance during the guardi- 
anship proceedings. 

For nearly two years, the guardianship 
appeared to be a good arrangement. Mrs. 
Henderson saw the boys often and they 
frequently spent weekends with her. Mrs. 
Henderson and her grandsons also corre- 
sponded regularly. 

After one year with the Wilsons, the 
boys were enrolled by the guardians in a 
religious-oriented boarding school near 
Fort Pierce. During the summer, the 
Wilsons took the boys to their farm in 
North Florida. 

Despite these changes, Mrs. Henderson 
was satisfied with the visitation arrange- 
ments until a visit from the younger boy 
in June 1983 caused her to become con- 
cerned. The younger boy reported his 
brother had been badly beaten by the 
Wilsons resulting in bruises on his legs 
and buttocks. When later questioned by 
Mrs. Henderson, the older boy reluc- 
tantly admitted the incident had 
occurred. Dissatisfied with the cause for 
such severe punishment, Mrs. Henderson 
reported the incident to state officials, 
who questioned the boys and the Wilsons. 
The report was inconclusive and there 
was some dispute whether the children 
were examined for physical abuse or 
were given the opportunity to speak 
outside the Wilsons’ presence. 

Following this incident, the Wilsons 
refused to allow Mrs. Henderson to see 
the boys for more than one hour per 
month. Telephone conversations and 
letters were monitored. Eventually, Mrs. 
Henderson found it almost impossible to 
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visit or talk with her grandsons. These 
restrictions caused Mrs. Henderson to 
contact the Legal Aid Society. 

I first met with the Wilsons and their 
attorney to attempt to resolve the con- 
flicts between them and Mrs. Henderson. 
Although they were not pleased they had 
been suspected of child abuse, the Wilsons’ 
said the incident was not the cause of the 
visitation change. They felt they had 
done a lot for the boys in two years and 
Mrs. Henderson had a negative effect on 
them, causing them to revert to behavior 
which the Wilsons found unacceptable. I 
believed the Wilsons thought it best to 
cut the boys off entirely from their blood 
relatives. Efforts to agree to reasonable 
visitation rights were unsuccessful. 

Fortunately, the staff attorneys at the 
Legal Aid Society made me aware of a 
Florida statute which provided the pre- 
cise cause of action Mrs. Henderson 
needed. F.S. §68.08 (1983) provides that 
courts may award grandparents visita- 
tion rights when one parent is dead or has 
deserted a child if such visitation is in the 
child’s best interest. Using this statute to 
support our petition, the complaint with- 
stood a challenge for failure to state a 
cause of action. 

Once the court affirmed our right to 
petition for visitation, I began to assem- 
ble facts to show it would be in the boys’ 
best interest, and indeéd essential to their 
normal development, to visit with the 
one adult who had been a stabilizing 
force in their lives. Relying on child 
custody law permitting psychological 
examinations of children, I petitioned 
and obtained court approval to have the 
boys examined by a child psychologist. I 
was certain the examinations would 
affirmatively show time spent with Mrs. 
Henderson would be beneficial to the 
boys. The Legal Aid Society agreed to 
pay the costs of the examinaticns. 

Although the examinations were 
authorized, they never took place because 
the Wilsons voluntarily resigned as 
guardians. During the 14 months this 
case was pending, many of the boys’ 
other relatives became concerned for 
their welfare and frequently called for 
status reports. In fact, following the 
resignation of the Wilsons, the father of 
the older boy took custody of his son for 


the first time. Mrs. Henderson was 
appointed by the court as guardian of her 
younger grandson. 


The outcome of this case was more 


than I had hoped for. It not only helped 
reunite a family, but also helped me 
realize how important our system of 
justice can be to individuals who are 
essentially powerless. Without the avail- 
ability of the Legal Aid Society and its 
pro bono program, Mrs. Henderson 
might have been completely unable to 
remedy a violation of her rights as well as 
those of her grandchildren. 

Several months after the case closed 
the Legal Aid Society received a letter 
from Mrs. Henderson thanking the staff 
for their assistance. She wrote in part: 

“I think Legal Aid is a wonderful organi- 
zation. It made me feel very humble 
to know there are people who do care 
about others like myself.” 

Those words summarize the purpose 
behind pro bono work. Being an attorney 
is not just a job; it is a profession. Each 
time lawyers take:on the pro bono repre- 
sentation of those otherwise unable to 
afford legal assistance, they demonstrate 
a true commitment to the principles 
underlying our legal system. Our system 
can only work if it works for everyone 
and it can only work for everyone if we, 
as lawyers, see to it that legal representa- 
tion is available for all who truly need it. BJ 


' Only fictitious names have been used in this 
article. 


Lisa Miller Layman is an associate | 
with Moyle, Flanigan, Katz, FitzGerald 
& Sheehan, P.A., in West Palm 
Beach. She received her B.A. degree 
with high honors (Phi Beta Kappa) 
and J.D. degree with honors (Order of 
the Coif) from the University of 
Florida. 
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The Rural Perspective 


by Gary Gilbert 


lorida Rural Legal Services, 

Inc., is a federally funded pro- 

vider of civil legal assistance to 
the indigent in 14 counties in Central and 
South Florida. The vast majority of its 
service area is geographically rural and 
economically poor. When I began this new 
position last year a skeletal frame already 
existed for pro bono service in several of 
the counties in which FRLS provides 
service. 

There are now organized pro bono pro- 
grams operating in Polk, Lee, Collier, 
Palm Beach, Hardee, Okeechobee and 
Martin counties. FRLS provides a variety 
of support functions for these programs. In 
Okeechobee and Martin counties, the pro 
bono program has been run by the bar for 
some time and the possibility of FRLS 
support is only now being explored. Addi- 
tionally, FRLS has ongoing discussions 
with the Indian River Bar Association, the 
Highlands County Bar Association and 
the St. Lucie County Bar Association to 
provide assistance to pro bono programs 
that are beginning in these areas. 

The structure of a successful pro bono 
program varies according to client needs. 
Some of the more common program types 
include advice clinics, corporate or gov- 


ernment advice clinics, community legal 
education clinics, general pro bono, pro 
bono programs limited to a specific area of 
law, telephone advice clinics (a popular 
idea in some parts of the country where 
attorney population is low and client 
population is in more remote areas), and 
judicare programs. Many pro bono sys- 
tems incorporate more than one of the 
above services. 

Which type of delivery system is appro- 
priate for a particular service area de- 
pends upon several considerations. Again, 
the first consideration is client needs. Since 
no program can address all client needs, 
priorities must be determined and the best 
method to meet them established. Next, 
the presence and interest of staffed legal 
service providers and local bar associa- 
tions must be ascertained. These persons 
and organizations should be involved in 
the development and operation of the pro 
bono program. 

Other factors for consideration include 
the size and composition of the attorney 
population, geographic setting, and other 
available resources (e.g., Catholic Social 
Services, Citizens Dispute, Circuit Court 
Counselor’s Office, etc.). There is generally 
a relationship between these community 
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characteristics and the type of pro bono 
program that can be developed. Geograph- 
ic setting should not be underestimated 
in assuring that an appropriate format is 
used. There are many common experiences 
that urban programs will share which are 
quite different from the experiences encoun- 
tered by programs in rural areas. For 
example, in urban programs the large pool 
of attorneys enables a program to provide 
service in a multitude of legal areas that 
may not be available to rural based pro- 
grams. BJ 


Gary Gilbert is the director of the 
Private Attorney Involvement Pro- 
ject for Florida Rural Legal Services, 
Inc. He received his B.A. in govern- 
ment and politics from the University 
of Maryland in 1975 and his J.D. 
from that university in 1980. He 
served several years on the staff of 
Florida Rural Legal Services. 
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Collier County Bar Association 
Volunteer Lawyers’ Project 


he Volunteer Lawyers’ Project 

of the Collier County Bar Asso- 

ciation was formed in the sum- 
mer of 1984 to provide poor people with 
lawyers in routine civil cases. The objec- 
tive of the project is to ensure that no 
person is denied his basic rights under the 
Florida Constitution, deprived of access 
to the courts or denied equal justice under 
the law simply because he is too poor to 
afford a lawyer. Sixty-five Collier County 
lawyers have joined the Volunteer Law- 
yers’ Project and pledged to accept one 
case a year without pay. Virtually every 
law firm in Collier County is represented 
on the volunteer lawyer panel. 

The delivery of legal services to the poor 
has long been recognized by the Collier 
County Bar Association as one of its 
primary public service responsibilities. 
Traditionally, the bar association ad- 
dressed this responsibility on an ad hoc 
basis as individual members accepted 
referrals of indigent clients from Catholic 
Social Services which served as an infor- 
mal screening and intake agency for the 
bar. The good will and unselfish efforts of a 
handful of local lawyers were for a time 


by John M. Passidomo 


sufficient to serve the emergency and 


‘compelling legal needs of the poor people 


in the community. 

Florida Rural Legal Services (FRLS) 
maintained an office in rural Collier County 
and relied on a staff attorney to handle 
primarily migrant matters. A woeful lack 
of legal service providers limited FRLS to 
only the most urgent cases in their 
Immokalee office and prevented it from 
even attempting to serve the greater Naples 
and coastal communities. The population 
explosion in the early 1980’s in Collier 
County accelerated the urgency of the legal 
aid dilemma as local bar leaders recog- 
nized that the basic responsibility for pro- 
viding legal services to those unable to pay 
was an overwhelming burden on the hand- 
ful of individual local lawyers who repeat- 
edly accepted pro bono referrals. 


Bar Mandates Program Start 

In the winter of 1984, the Board of 
Directors of the Collier County Bar Asso- 
ciation appointed a committee of its mem- 
bers with the mandate to develop an 
immediate coordinated, competent and 
cost-effective program to provide legal 


services to the poor people of Collier 
County. The committee canvassed several 
voluntary bar associations throughout the 
state which the Florida Bar Consortium 
for the Delivery of Legal Services had 
recommended as having established suc- 
cessful pro bono programs in their com- 
munities. The Pro Bono Directory com- 
piled by the consortium was consulted and 
its various alternatives considered. Pro- 
gram operation guides and other informa- 
tion and documentation received from the 
Orange, Polk, Palm Beach, Lee and Hills- 
borough County bar associations and The 
Florida Bar were studied. Committee 
members and their representatives trav- 
eled to Tampa, Fort Myers and Immoka- 
lee to consult with and obtain first hand 
information from the Bay Area Volunteer 
Lawyers Program and Florida Rural Legal 
Services. 

Florida Rural Legal Services emerged 
from these studies as a potential partner 
for the Collier County Bar Association in 
the delivery of legal services to the poor. 
Subsequent conferences between the bar 
committee and FRLS culminated in a 
basic agreement under which FRLS would 
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provide the substantial funding and other 
support which would enable the volunteer 
lawyers of the Collier County Bar Associ- 
ation to undertake the essential work of 
simply providing the legal services to needy 
persons. The agreement was formalized in 
an eight-page memorandum of understan- 
ding between FRLS and the Collier County 
Bar Association. The operating proce- 
dures for the program were incorporated 
into a 15-page operations guide. The doc- 
uments establish financial eligibility guide- 
lines and specify the type cases VLP would 
and would not agree to accept so that the 
priority and pressing legal needs of indi- 
gent persons could be adequately served. 
The memorandum of understanding and 
the operations guide are given all partici- 
pating lawyers who designate the areas of 
law in which they will accept cases. 


Offices Established at Local Church 
Temporary offices for VLP have been 
established at a local church in a disad- 
vantaged neighborhood in Naples. Inter- 
views of prospective clients are conducted 
by an FRLS staff attorney at the VLP of- 
fice each Wednesday between 9:00 a.m. 
and 2:00 p.m. Appointments are generally 
scheduled through the bar association. The 
staff attorney determines whether the 
client is financially eligible for the program 
and whether the case appears to have legal 
merit. Many cases are disposed of during 
the initial client interview. Cases accepted 
into the program are referred to the execu- 
tive director of the Collier County Bar 
Association for assignment to a volunteer 
lawyer. Approximately 25 cases have been 
assigned since the project became fully 
operational in the fall of 1984. Once an 
assignment is made, the normal attorney- 
client relationship is established and the 
case is handled like any other the attorney. 
may be handling on behalf of a regular 
client. The volunteer lawyer is, however, 
periodically required to report the status of 
the case and to advise of its ultimate 
disposition to VLP. The progress of the 
case is also monitored with the client. 
Day-to-day administration of the program 
is handled by the executive director of the 
Under the agreement with FRLS, the 
Collier County Bar Association has ex- 
clusive responsibility for recruitment of 
volunteer lawyers. The bar association's 
initial efforts succeeded in obtaining 65 
participants for the VLP. A second mem- 
bership drive in the fall of 1985 should 
assist in achieving the ultimate goal of 100 
percent voluntary participation. An open 
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letter to local lawyers signed by all of the 
presiding judges in Collier County appeared 
in the Collier County Bar Association 
newsletter to endorse the purposes espoused 
by VLP, applaud the commitment of the 
lawyers who already participate in the 
program, and encourage others to join. A 
column dedicated to VLP activities appears 
as a regular feature in the newsletter. 
Volunteer lawyers are required to accept 
only one case a year with the expectation 
that such a modest commitment will gen- 
erate a broad base of support and foster a 
community spirit of public service. 

FRLS, in addition to its responsibility to 
provide professional intake and screening 
for the project, underwrites all of its costs; 
pays the portion of the executive director’s 
salary which is attributable to the time she 
expends in administering the program; 
reimburses volunteer lawyers for non- 
waivable litigation costs and expenses; and 
makes workshops, materials and technical 
assistance available to volunteer lawyers 
who request it. A condition of membership 
in the Collier County Bar Association 
Lawyer Referral Service is to join the VLP 
and agree to accept one pro bono case a 
year. This stipulation enables FRLS to 
recognize LRS as a part of VLP for fund- 
ing purposes. FRLS, therefore, pays all 
costs and expenses the Collier County Bar 
Association would otherwise have to pay 
to administer LRS, including the portion 
of the executive director’s salary which is 
attributable to the time she expends in 
administering the LRS program. 


Promoting Public Awareness 

The Collier County Bar Association 
recognizes that to a substantial degree the 
success of VLP will be measured by how it 
is perceived by the public at large and by 
the particular community which it seeks to 
serve. Articles have been written and pub- 
lished in the local newspapers and appear- 
ances made on a local television talk show 
and at service organizations throughout 
the county to promote public awareness 
and support for the important public ser- 
vice provided by local lawyers. Social 
agencies with access to the poor have been 
consulted and furnished with a copy of the 
VLP operations guide to ensure that VLP 
is to the greatest extent possible integrated 
into the public service community as a vital 
partner. The stature of VLP was elevated 
and the commitment of the volunteer law- 
yers who compose the panel recognized 
when a member of the Collier County Bar 
Association who was instrumental in 
organizing VLP was honored as the 1985 


recipient of The Florida Bar President’s 
Pro Bono Service Award for the 20th 
Judicial Circuit. The award was based 
exclusively on the member’s efforts in 
helping to establish VLP. 

The Volunteer Lawyers’ Project looks. 
forward to its second year of operation 
with great enthusiasm. An application for 
an Interest on Trust Account grant is being 
prepared to request funds to provide 
transportation to greater Naples for res- 
idents of Immokalee and rural Collier 
County who qualify for the program but 
whose needs for legal services are not now 
adequately served because of the distance 
between them and the great majority of the 
volunteer lawyers who practice in Naples 
and the coastal communities. An ongoing 
search for a permanent VLP office is 
currently focusing on landlords who may 
have an interest in obtaining a tax deduc- 
tion by donating office space they cannot 
rent because of a current glut on the local 
rental market. A Saturday pro bono legal 
information center is under consideration. 
In every respect, the Volunteer Lawyers’ 
Project typifies a primary overall objective 
of the Collier County Bar Association to 
utilize the bar association as the principal 
vehicle by which local lawyers can most 
effectively fulfill their individual public 
service and community commitments and 
thereby enhance the reputation and pres- 
tige of the entire legal profession. BJ 


John M. Passidomo is a partner in 
the Naples office of Cincinnati based 
Frost & Jacobs. He received his B.A. 
cum laude in 1974 from Boston Col- 
lege and J.D. in 1978 from Stetson 
University College of Law. Passidomo 
is the 1985 recipient of The Florida 
Bar President’s Pro Bono Service 
Award for the 20th Judicial Circuit 
and currently serves as president of 
the Volunteer Lawyers’ Project of the: 
Collier County Bar Association and 
as a member of the IOTA Recruiting 
Committee of The Florida Bar Foun- 
dation. 


he Lee County Volunteer 
Attorney Program is a joint 
undertaking between the Lee 
County Bar Association, Florida Rural 
Legal Services and the Lee County Legal 
Aid Society. Clients are referred to the 
program by either FRLS or Legal Aid. 
The pro bono coordinator then places the 
case with an attorney who has volunteered 
to take two pro bono cases per year. 
Approximately 60 attorneys have volun- 
teered to participate in the program. 

The program, now in its second year of 
operation, began in the latter part of 1982 
when Cynthia Metzler, director of FRLS, 
spoke at a meeting of the association and 
advised members of the need for pro bono 
services from the private bar. The members 
of the association were immediately recep- 
tive. Several volunteered to serve on a 
committee to examine other pro bono 
programs as models. The committee found 
that some local programs are voluntary 
and some are mandatory, requiring bar 
association members to provide services or 
monetary donations. 

Ultimately a volunteer program as a 
cooperative effort among the association, 
FRLS, and Legal Aid was established. 
Legal Aid has provided legal assistance for 
domestic cases, while FRLS had focused 


The Lee County Volunteer Attorney Program 


by Rochelle Zukor Catz 


on other areas of civil law. When either 
program felt the other could be of assis- 
tance to the client, the programs would 
work together to be sure that the client was 
properly and fully represented. Unlike 


Sometimes the client vanishes 
before the problem can be 
settled or a client may decide 
not to pursue a case because 
poverty level clients are afraid 
of asserting their rights 


other communities, competition and dis- 
sension between the two programs is non- 
existent; in fact, both programs have 
worked together to meet all of their clients’ 
civil needs. 

In order to establish the program, a pro 
bono coordinator was needed. Also the 
association had lost its part-time secretary. 
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FRLS agreed to fund one-half of the salary 
for a pro bono coordinator and the asso- 
ciation agreed to fund one-half of the 
position if the coordinator would also 
serve as its executive director. 

FRLS agreed to underwrite the actual 
cost of operating the program, including 
expenses of the volunteer attorneys that 
could not be waived. Other expenses that 
FRLS agreed to underwrite were copying 
costs and the costs of mailing. They also 
agreed to provide assistance for the pro- 
gram through the FRLS private bar 
involvement coordinator. The FRLS pri- 
vate bar involvement coordinator would 
provide assistance to the pro bono coordi- 
nator through regularly scheduled meet- 
ings. 

The program presented to the associa- 
tion’s members was unanimously approved 
and an agreement was executed between 
FRLS and the association. The program 
became operational in September 1983. 
Letters were sent to all association mem- 
bers listing the areas covered by the pro- 
gram and giving them the opportunity to 
choose the type of case they preferred. 
Typically, the cases are a bit unusual but 
the poverty level client is also very different 
to deal with. Sometimes the client vanishes 
before the problem can be settled or a 


client may decide not to pursue a case 
because poverty level clients are afraid of 
asserting their rights. These clients often 
feel that the system is shuffling them 
around, and frequently they would rather 
give up than pursue an adversary, con- 
tested matter. Of course, the client may 
refuse to listen to advice, but this is true in 
private practice as well. Many cases are 
settled through a letter or two. 

Another aspect of the program is Sat- 
urday advice counseling sessions. The goal 
is to have two attorneys available to see 
clients at the FRLS office between 9:00 
a.m. and noon. one Saturday a month. The 
initial session was quite successful. Some 
cases needed to be referred back to FRLS 
and ultimately back to the program, while 
others were “advice only” cases. Also, the 
Saturday appointment enabled clients who 
worked to see an attorney without losing 
time on the job. 

The program is now in its second year of 
operation. The association, FRLS and 
Legal Aid regularly meet to ensure the 
smooth running of the program; however, 
communication among the group remains 


achallenge. 


Rochelle Zukor Catz is a practicing 
attorney in Fort Myers. She received 
her A.B. in 1968 and M.D. Ed. in 1969 
from the University of Southern Cali- 
fornia and her J.D. in 1979 from 
Antioch School of Law. She is a 
member of the Board of Directors of 
the Lee County Legal Aid Society and 
chairman of the Lee County Bar 
Association’s Volunteer Attorney Pro- 
gram Committee. 


Corporate Intake Clinic volunteer Greg Glynnis explains a legal form to a client in the 
clinic’s Tampa office. 


Pro Bono Contribution 
From Public Interest Participation Attorneys* 


ttorneys (2) (3) (1 x 2x 3) 

Hours of Responding Total Number of Median Hours Total Hours 

Pro Bono By Interval Attorneys Per Interval Contributed 
None 1.6% 21,192 0 0 
1-10 29.7% 21,192 5 31,470 
11-25 28.5% 21,192 18 108,715 
26-50 19.8% 21,192 38 159,449 
>50 20.4% 21,192 50 216,158 
Total = 517,792 
hours 


* Includes attorneys who were rated good or excellent on a public interest participation scale, i.e., those who belong to at least three 
of the following: IOTA, Pro Bono, Community/Public Service, Lawyer Referral Service, or Prepaid Legal Insurance Plans. 
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Legal Services in Volusia County 


by John D. Tyler 


he nicest Christmas card I 

received last year was from a 

former pro bono client who 
added a little note to the effect of “. . .you 
were the only one who cared. . . .” As 
sincere as I knew that message was, I also 
knew it was wrong. There are a large 
number of attorneys who care and who 
give their time and talent in a variety of 
ways in our area, and I am sure through- 
out Florida. 

The members of the Volusia County Bar 
have done an excellent job of meeting their 
professional obligation to provide legal 
services to the poor. Under the guidance of 
Evett Simmons, hired by Central Florida 
Legal Services as the initial coordinator for 
the Volunteer Lawyers Project, a number 
of opportunities have been made available 
to our members to share in the joy that 
comes from helping others in the true pro 
bono spirit of having absolutely no expec- 
tation of financial gain. Simmons pro- 
moted a strong turnout for the volunteer 
lawyer panel, which spread out the case- 
load so that it was not an undue burden on 
any of us, which in turn helped encourage 
others to join. 

To make it as easy as possible for the 
volunteer attorney, Simmons, in conjunc- 
tion with the pro bono committee of the 


Volusia County Bar, made available to 
each member of the volunteer panel an 
instruction manual on how to handle the 
types of cases they might be called upon to 
do. A seminar was also presented, with 
CLE credit, to assist the volunteers, and 
more training programs are now in the 
planning stage. In addition to the various 
attorneys who gave of their expertise and 
time to assemble the manual! and to put on 
the seminar, many of our members are 
available to assist volunteers confronted 
with any unusual situation which might 
arise in the course of handling a pro bono 
case. Also, the staff attorneys of Central 
Florida Legal Services are always available 
and willing to help in any way necessary to 
provide quality representation for indigent 
clients. These resources have been invalu- 
able to me in starting a private practice in 
this area. The contacts and technical sup- 
port from participation in the VLP made 
the relocation of my out-of-state practice 
considerably easier for me. 

Another program well supported by our 
members has been the legal advice clinic. 
The Wednesday nights I have spent there 
are among my most professionally satis- 
fying hours. Though these clients are not 
able to show their appreciation mone- 
tarily, they usually succeed in commu- 


nicating their genuine gratitude, not just 
for the advice, but for the fact that some- 
one cared enough to be there, to listen and 
to try to help. Many of the problems I have 
addressed at the clinic do not have legal 
solutions. Yet, the experience and wisdom 
attorneys have gained in their practice of 
law lends itself well to helping less educa- 
ted and informed individuals resolve prob- 
lems which initially appear insoluble to the 
disadvantaged citizen. Even when the law 
is not favorable, a real service is provided 
clinic clients in helping them understand 
what is happening to them and why. Many 
times nonlegal solutions are also available. 
For example, in an eviction, clients need to 
know how long before a court will order 
them to vacate and they can be directed to 
agencies for housing assistance. 

The Volusia County Bar is now spon- 
soring efforts to form a citizens dispute 
settlement program. While the program is 
not directed at pro bono needs, it will use 
volunteer mediators, and the expected 
reduction in the county court workload 
will make the court system more available 
to everyone. The program, put together by 
Evett Simmons and numerous volunteers, 
has now been funded by the Volusia 
County Council, a director has been hired, 
quarters secured, and disputes resolution 
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should occur by the beginning of 1986. 
Efforts are also underway to establish a 
local ACLU chapter and volunteer attor- 
ney response has been excellent. 

With all these opportunities available, 
most members have found a way to enjoy 
the experience of practicing law pro bono 
publico. Lawyers are often perceived by 
the public as hired guns who only work 
where the money is; when fees are not 
involved the warmth of client gratitude is 
clearer. 

Ironically, my pro bono work has also 
brought in new paying clients. People I 
have helped have later referred other, fee 
generating cases to me; indeed, the public 
equates honesty with providing services 
without a fee. 

I retired from a substantially more lucra- 
tive practice, financially speaking, just 
before my 40th birthday. I have found my 
new practice to be considerably more 
rewarding and less stressful. My pride in 


John Dirffie Tyler has a private law 
practice in Daytona Beach. He re- 
ceived his B.S. degree in electrical 
engineering in 1965 from Virginia 
Polytechnic Institute, his M.S. in 1969 
from Virginia Commonwealth Univ- 
ersity and his J.D. in 1973 from 
the University of Richmond, T.C. 
Williams School of Law. He currently 
serves as chairman of the Volusia 
County Bar Legal Aid Committee, 
secretary of the Volusia County Cit- 
izens’ Dispute Center, and co-chairman 
of the Volusia County Bar Criminal 
Justice Committee. He isa member of 
the Board of Directors of Central 
Florida Legal Services, is on the advi- 
sory board of the Volusia County 
Community Action Agency and parti- 
cipates in the VLP Referral Panel and 
Legal Aid Advice Clinic. He received 
The Florida Bar President's Pro Bono 
Service Award for the 7th Judicial 
Circuit in 1985. 


being a member of the profession has 
increased in direct proportion to the caring 
attitude I have seen expressed by our 
members, both verbally and by their 
actions. The Volusia County and Florida 
Bars have much to be proud of and I plan 


It is a joy to work with people who do their 
part to see that equality and justice for all is 
areality. 


' The original text for this manual was pre- 
pared and provided by the Bay Area Volunteer 


to be part of both fora longtime to come. Program Intake Manual. 
Pro Bono Contribution 
From Private Practitioners 
(1) 
Private (2) 
Practitioners Total Number of (3) (Lx 2x3) 
Hours of Responding Private Median Hours Total Hours 
Pro Bono By Interval Practitioners Per Interval Contributed 
None 18.2% 25,713 0 0 
1-10 24.1% 25,713 5 30,984 
11-25 24.1% 25,713 18 111,543 
26-50 17.2% 25,713 38 168,060 
>50 16.4% 25,713 50 210,847 
Total = 521,434 
hours 
Pro Bono Contribution 


(1x 2x 3) 
Total Hours 
Contributed 


(3) (ix 2x 3) 

Hours of Responding Middle-Income Median Hours Total Hours 

Pro Bono By Interval Attorneys Per Interval Contributed 
None 32.0% 13,080 0 0 
1-10 21.7% 13,080 5 14,192 
11-25 20.5% 13,080 18 48,265 
26-50 14.0% 13,080 38 69,589 
>50 11.9% 13,080 50 _77,826 
Total = 209,872 
hours 

Pro Bono Contribution 
From Minority Attorneys* 
(1) 
Minority 
Attorneys (2) (3) (Lx 2x 3) 

Hours of Responding Total Number of Median Hours Total Hours 

Pro Bono By Interval § Minority Attorneys Per Interval Contributed 
None 35.7% 2,071 0 0 
1-10 19.1% 2,071 5 1,978 
11-25 16.5% 2,071 18 6,151 
26-50 10.4% 2,071 38 8,185 
>50 18.3% 2,071 50 18,950 
Total = 35,264 
hours 

* Includes Black, Hispanic, American Indian and Asian-American Attorneys. 
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(1) 
Sole (2) 
Practitioners Total Number of (3) 
Mer Hours of Responding Sole Median Hours 
: Pro Bono By Interval Practitioners Per Interval 
<i: None 15.5% 7,351 0 0 
1-10 20.5% 7,351 5 7,535 
11-25 24% 7,361 18 32,286 
2 —s 26-60 18.7% 7,351 38 52,236 
>50 20.9% 7,351 50 76,818 
= From Middle-Income Attorneys 
5 3 Middle-Income (2) 


ithout a “firm” commit- 

ment and senior partner 

leadership, there will al- 
ways be the inherent conflict between the. 
billable hour and pro bono. The billable 
hour will invariably win. 

Why? Because most firms focus. on the 
short-term-making money. Many attor- 
neys view the practice of law solely as a 
business. Do not misunderstand me; every- 
one knows that bills and salaries need to 
be paid if a firm is to succeed and prosper, 
and doinga large amount of pro bono does 
not pay the bills. But, pro bono can be 
managed as a fixed percentage of the firm’s 
budgetary process, just like “client devel- 
opment,” continuing legal education, bar 
activities, recruitment, office administra- 
tion, and other nonbillable time categories. 
And, if pro bono were a fixed percentage of 
an attorney’s yearly budget, it would 
become the norm, not the exception. 


Benefits of Pro Bono to Firm and Legal 
Profession 

Pro bono activities are not simply a 
drain on billable hours. There are also 
long-term benefits that accrue to the law 
firm. And, of course, the efforts of each 
individual law firm benefit the legal pro- 
fession as a whole. This article will discuss 
some of these benefits and provide exam- 
ples of how some “firm” commitments are 
currently being made in Florida. 

Recruitment. The competition for the 
really excellent law student is legendary. 
These law students are wined and dined. 


Making “Firm” 


by Randall C. Berg, Jr. 


Many opportunities and inducements are 
placed in front of them during recruitment. 
What differentiates one firm, particularly 
one corporate firm, from another? Quite 
honestly, not much. They all claim to pay 
the highest salaries, do the most interesting 
work, handle the most prestigious clients, 
and occupy the plushest offices. 

Does a visible and active commitment to 
pro bono make a difference to the really 
good recruit? You bet! Law firms now 
more than ever are being rated in Amer- 
ican Lawyer, other legal tabloids, student 
newspapers, and the summer law clerk 
grapevine. Pro bono is invariably one of 
several categories rated. 

Admittedly, the opportunity for pro 
bono work may be only one of many 
factors a recruit considers in deciding 
whether to accept an offer. But it often is 
given very high priority, particularly by the 
better student or judicial law clerk that 
receives several offers, possesses a com- 
mitment to public service, and needs a 
reason to differentiate among employment 
offers. 

Associate Training. Many dissatisfied 
associates cite as reasons the lack of train- 
ing, partner supervision and work assess- 
ment. Even though many firms attempt to 
institutionalize training programs for new 
associates, there often are simply too many 
schedules to juggle to make the program 
effective. Likewise, partners often get so 
involved with their own work that they are 
not able to take the time to supervise a 
young associate or give feedback and con- 
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structive criticism. 


Pro bono is effectively used in some 
firms for the training of young associates, 
and often supplements a formal training 
program. For example, a partner may 
receive an interesting pro bono matter. The 
assistance of several associates is required. 
Work and research assignments are made, 
and litigation commences. The associates 
can be given far more responsibility than 
they would ordinarily receive. Since the 
partner, who is responsible for the quality 
of the work, will be closely supervising the 
associate, the partner will have numerous 
occasions to review the work, provide 
guidance, discuss strategy, and offer feed- 
back to the associate. 

Cross-Specialty Training. As specializa- 
tion in only one area of the law becomes 
the norm, one hears more and more about 
lawyer burnout, work dissatisfaction, and 
alcohol and drug abuse: Many believe 
these problems can be attributed to the 
doing of the same type of law, day in and 
day out. 

Pro. bono allows lawyers to venture 
outside their specialty. Often lawyers find 
the exposure to different areas of the law 
extremely satisfying and rewarding. Pic- 
ture the real estate partner who, after ten 
years of reading condominium documents, 
has never walked into a courtroom. Per- 
haps for the first time since trial advocacy 
class.in law school, the partner will actually 
represent a person in a contested matter. 
The effort that goes into such a case is truly 
phenomenal. The skills acquired, and the 
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satisfaction received, far exceed the loss of 
billable hours. Additionally, the real estate 
partner gets a first hand appreciation for 
the work of the litigation department. 
Some day that knowledge will prove inval- 
uable when the partner is called upon to 
advise a paying real estate client. 

Firm Interaction. Law firms that num- 
ber 20, 30, 40 or more attorneys with 
branch offices in several cities are becom- 
ing commonplace in Florida. And, as 
Florida continues to grow, large law firms 
will undoubtedly proliferate. Large firms 
are also divided into departments. Their 
offices may occupy several floors or even 
be in more than one building. As a result, 
frequently young associates do not know, 
much less work with, partners in other 
departments. The traditional atmosphere 
of the law firm colleagues is disappearing. 

Pro bono activities can be used to over- 
come these barriers, thereby contributing 
significantly to firm interaction. The senior 
partner in the tax department, who has just 
received a veteran’s benefits case, can 
easily enlist the assistance of a young, 
heretofore unknown, litigator. The attor- 
neys and the firm benefit from the inter- 
action brought about by pro bono. 


Randall C. Berg, Jr., is executive 
director, Florida Justice Institute, 
Inc., and National Interest on Law- 
yers” Trust Account (IOLTA) Clear- 
inghouse, Miami. He is chairman of 
the Chief Justice’s Pro Bono Com- 
mittee for the Tobias Simon Award 
and the Corrections Committee of 
The Florida Bar; a member of the 
Executive Council of the Bar’s Crim- 
inal Law Section; founding director 
of the Public Interest Law Bank of the 
Dade County Bar Association (1978- 
81); and a former consultant on pro 
bono to the ABA and Legal Services 
Corporation. 
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Professional and Firm Image. Most 
lawyers truly believe that the law is a noble 
profession. They also believe that they play 
a vital role in maintaining our unique 
freedoms. These same lawyers have obvi- 
ously not read the public’s ranking of the 
legal profession in the recent polls, heard 
the letters to “60 Minutes” after the airing 
of the Rosemary Furman segment, or read 
in the Bar News that The Florida Bar hired 
a public relations firm to get “our side of 
the story” told. 

What better way to improve lawyers’ 
public image than for every Florida law 
firm to make a commitment to pro bono. 


Examples of “Firm” Commitments 

What cana firm do to improve its image, 
attract recruits, increase firm interaction, 
vary a lawyer’s practice, provide associate 
training, and at the same time help others? 
Here are a few models of what Florida 
firms are doing “to make a difference.” 

Creation of a Nonprofit Entity. The 
Florida Justice Institute, Inc., was created 
by a senior partner of a Miami firm 
because he felt it important that a firm 
have a mixture of public and private 
resources and projects; allow law clerks, 
young associates, and partners the expo- 
sure and opportunity to do pro bono and 
public interest law; and provide a visible 
commitment of a firm’s dedication to pro 
bono and public service. 

Summer law clerks are offered an oppor- 
tunity to split their experience, working 
half for the firm and the remainder for the 
institute. Summer clerks from Harvard, 
Yale, and other fine law schools have taken 
advantage of the split program. In a recent 
edition of the Harvard Law School Record, 
one summer clerk candidly stated that the 
main reason he decided to clerk for the 
firm was because it housed the institute 
and therefore had a visible commitment to 
pro bono. 

In addition to providing free space for 
the institute’s two attorneys and two staff 
members, the firm has donated word pro- 
cessing time, use of law library and con- 
ference rooms, some office furniture and 
attorney consultation time on public in- 
terest cases. The firm has also been very 
supportive of other pro bono community 
endeavors by participating in the Dade 
County Bar Association’s and Legal Ser- 
vices’ Public Interest Law Bank (pro bono 
program), and the shopping center out- 
reach and intake program. 

Large Firm Models. Three years ago, 
one major Miami firm established a public 
service committee to institutionalize its 


commitment to public service through a 
standing committee of the firm and through 
the enactment of a Public Service Policy. 
Not long after establishing the public ser- 
vice policy, over 30 attorneys volunteered 
to represent at least one Haitian in depor- 
tation matters involving the Immigration 
and Naturalization Service. The establish- 
ment of a firm policy stating that “[t]ime 
spent on public service legal work shall be 
considered, along with time devoted to 
client matters, for purposes of evaluation 
and compensation,” undoubtedly served 
as leverage in getting 16 associates to 
undertake participation in pro bono, fully 
knowing that the firm stood behind their 
participation, not against it. 

Models of Medium and Small Firm 
Commitments. One renowned former legal 
services lawyer was convinced that he 
could continue doing certain legal services 
type cases and still make a living. He just 
needed a firm to support him over the long 
haul. 

He found a Tampa firm which allowed 
him to maintain 40 percent of his caseload 
as contingent fee civil rights cases. 

Although the remainder of the firm does 
corporate litigation, they enjoy working 
with him when a big civil rights case is 
getting ready for trial. Law clerks find the 
work particularly exciting. 

The real pro bono heroes—the ones that 
have made true “firm” commitments—are 
often the smaller law firms that make the 
remainder of the legal profession look 
good. These attorneys frequently accept 
controversial pro bono cases, which result 
in tremendous media exposure. Although 
media exposure is truly a byproduct of 
standing up for the underdog, the name 
recognition which comes from this expo- 
sure certainly does not hurt. Instead, it 
results in many new clients and referrals 
from other attorneys. 


Conclusion 

No thinking person can seriously doubt 
that a substantial portion of the public, if 
confronted with a serious legal problem, 
cannot afford a lawyer. Advocates of legal 
services to the poor have long implored 
lawyers to live up to the aspirations of the 
profession, aspirations publicly trumpeted 
in the Code of Professional Responsibility 
and elsewhere. It is important to under- 
stand that fulfillment of the lawyer’s pro- 
fessional responsibility rebounds to the 
individual lawyer’s advantage, to the ad- 
vantage of the lawyer’s firm, and to the 
advantage of the legal profession as a 
whole. Helping the public helps ourselves. BJ 


by Jane E. Robertson 


Host: Good morning to all of you radio 
talk show listeners out there. We've got a 
great morning planned and I expect that 
our phone lines will be busy. So, keep 
trying. We want to hear from you. 

If you've tuned in this week, you know 
that we've been talking about the Amer- 
ican legal system. We've had a variety of 
guests on the show throughout the week 
and this topic has roused a lot of response, 
some very emotional responses at that. 

On Monday we talked about what’s 
called the exclusionary rule. That was a hot 
topic. On Tuesday’s show we did the flip 
side and talked with the state coordinator 
for victim-witness assistance. 

We've also heard this week from callers 
who blame lawyers for what’s wrong with 
our legal system. Actually, a lot of them 
blame lawyers for everything. Some callers 
said that too many people sue and for too 
much money, and they blame that on the 
lawyers. And some say that the system is 
unfair . . . that what occurs isn’t justice, but 
just which side had the best and most 
expensive lawyer. 

Well, today, we thought we’d give the 
lawyers a chance to tell us some of the good 
things they do. Yes, lawyers do good 
things. One of the things they say they're 
doing is called pro bono. That’s when a 
lawyer gives away his services free to 
people who don’t have the money to pay. 


Our guest today is an official of The 
Florida Bar Foundation here in Orlando. 

The Foundation has been around since 
the 1950’s, and it raises money to improve 
the legal system. Tell me, just what does the 
Foundation have to do with this so called 
pro bono work that lawyers do? 

FBF: First of all, let me thank you for 
the opportunity to be here today and 
compliment you and your station for 
giving air time to discussions about our 
legal system. This type of public education 
is essential to uphold our constitutional 
form of government. 

To answer your question, the founda- 
tion administers what we call the Interest 
on Trust Accounts Program, or IOTA for 
short. 

Host: IOTA? 

FBF: Yes, IOTA. Simply stated, IOTA 
allows attorneys to invest certain client 
funds, called trust deposits, which include 
advances for filing fees, closings, etc., into 
an interest-bearing account from which the 
interest can be used to support law-related 
public interest activities. The bulk of the 
IOTA funds go to provide free legal ser- 
vices for poor people. 

Host: Well. That’s some idea. I’m sure 
my callers have a lot of questions. I know I 
do. And the first is, since you are using a 
client’s money, isn’t that client entitled to 
the interest? 


FBF: You've gone to the heart of the 
issue with that question. Clearly, the 
original sum or trust deposit is the client's 
money. Of course, that money is always 
available to the client. But the interest is 
another matter. 

Host: Wait a minute... 

FBF: Let me elaborate please. The only 
client funds that are used in this program 
are those deposits which are either so 
small, or expected to be kept for so short a 
time that it is impractical to try to earn 
interest for the client. 

For example, before the IOTA program 
vegan, if my client gave me $50 today to file 
a court document at the beginning of next 
week I would have deposited that $50 into 
a noninterest bearing checking account, a 
separate account from my firm's business 
account. 

Host: Well, why couldn't the client earn 
interest on that money? 

FBF: Because, in fact, there would be no 
net interest. Banks generally have mini- 
mum deposit requirements for interest- 
earing accounts and many have minimum 
deposit requirements and transaction 
charges too. If the money I’m holding for 
my client is small or if I expect to keep it for 
a short time, either it would be under the 
minimum balance requirement or any 
interest earned would not cover the service 
charges. There simply would not be any net 
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interest to pay the client. 
Host: Yes, but you seem to be talking 
about placing a single client’s deposit in a 
separate account. Couldn't you have all of 
these so called short-term or nominal client 
deposits in a single interest bearing account? 
Then you could figure out how much 
interest each client earned and pay them. 
_ FBF: No, that’s not practical either. 
What you’re describing is often called 
“sub-accounting” and is thought of in two 
ways. One is the way you describe, with the 
lawyer handling the matter. Let’s list each 
of the steps the lawyer or law firm would 
have to take to do this. First, they would 
have to get the social security or tax 
identification number for each separate 
client. By the way, under present federal 
banking law only individuals or not-for- 
profit corporations can have funds in 
interest-bearing checking, or what’s com- 
monly called NOW accounts. Next, they 
would have to know the exact day each 
client’s deposit was actually credited by 
the bank to the account. Then, they would 
have to determine the exact date each 
withdrawal or check was charged to the 
account. These are not the dates deposits 


and checks were made, but the exact date 
the bank debits or credits the account. 
Then, they would have to calculate interest 
for each client, process a check to the client 
to pay the interest and keep records so that 
at the end of the year they can send a 1099 
Report of Interest form to the Internal 
Revenue Service and to the client. 

Host: OK, I’m getting your drift. The 
cost to the lawyer or law firm would be 
more than any interest earned for an indi- 
vidual client; but what about the banks? 
With all of their computer sophistication, 
couldn’t they do this sub-accounting? 

FBF: Oh, with computers it could be 
done, but the situation for the individual 
client wouldn't change because the bank 
would still assess a service charge against 
interest earned by an individual client. 
Let’s take that same $50 as an example. 
Say it was held for 10 days in a NOW 
account at 5 //, percent interest. Even with 
no minimum balance requirement and just 
transaction charges, the interest earned on 
the $50 for ten days would be $.07. The 
bank service charges would be $.25 for the 
deposit, and $.08 for the check drawing out 
the $50. As you can see, there is no net 
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interest for the client. 

Host: I gather then that not all lawyers 
are in this IOTA program. I want to get 
back to that in a minute, but first let’s finish 
with the matter of tl. client getting, or not 
getting the money. 

So OK, the $50 can’t earn interest for the 
client. What about larger amounts or even 
smaller amounts held for along time? 


FBF: The IOTA program is designed 
only to earn interest from the small or 
short-term deposits. Whenever a client 
deposit is capable of generating net inter- 
est, it should. 

Host: Well, who decides what is small or 
short term? And what if a client doesn’t 
want his money used for this program, 
even if he can’t get any interest? 

FBF: To answer your first question, the 
lawyer decides what is small or short term, 
just as he always has. That’s the real beauty 
of this program from the lawyer’s perspec- 
tive. The Florida Supreme Court, which 
approved the program, has told lawyers 
that The Florida Bar can’t question their 
decision from an ethical standpoint. Of 
course, it is expected that a lawyer will 
have his client’s best interests in mind and 
suggest an interest-bearing account for a 
client when that is practical. After all, there 
normally is a long-term relationship be- 
tween a lawyer and his client, one that the 
lawyer will want to protect. 

As to your second question, can a client 
tell his lawyer that his small or short term 
deposit can’t be used for IOTA? No. If a 
lawyer is participating in IOTA, then all of 
his small or short-term client funds must be 
in the IOTA account. The IRS said that 
clients cannot have veto power over place- 
ment of their funds in the IOTA program. 
If they did, the IRS is concerned that the 
IOTA program could erode what’s called 
the assignment of income doctrine and 
could lead to tax avoidance schemes. 

Host: OK, but do lawyers even tell their 
clients that their money is used for the 
IOTA program? 

FBF: They certainly can if they choose 
to. Client notice is not required, but it is 
not prohibited under the program either. 
In fact, the foundation has several types of 
client notice forms available; some can be 
inserted into a standard fee contract. 

Host: Now, I’ve listened to all of this and 
still don’t understand why it is that the 
IOTA program can make money on these 
deposits . . . your background material 
states that IOTA brought in over $3 million 
last year. Why can IOTA make money on 
these deposits, but clients can’t? 
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FBF: It’s because all of a lawyer’s or law 
firm’s short-term or nominal deposits are 
pooled into a single interest bearing ac- 
count. This pooling generates enough 
interest to overcome minimum balance 
requirements and transaction charges. We 
calculate that it takes an average trust 
account balance of about $2,800 to net 
interest for IOTA. Our revenue comes 
from volume, having many such trust 
accounts. And, of course, from the larger 
law firms who have hundreds of clients. 

Host: OK, enough of the financial part 
of this IOTA program. 

Tell me, if this is such a good idea, if no 
client loses anything and if, and I assume 
that it does, the foundation uses the money 
for good purposes, why is it that according 
to your figures, only 22 percent of Florida 
attorneys with trust accounts have joined? 
Let’s be realistic, there’s no such thing as a 
free lunch. There must be a downside. 

FBF: Well, a former Florida Supreme 
Court chief justice told a group of lawyers 
several years ago that IOTA is the closest 
thing to a free lunch he’d ever seen. 

But, I'll try to respond to the fact that 
fewer attorneys than we’d hoped have 
joined IOTA, and why that might be. The 
following statistics came out of a Mem- 
bership Attitude Survey conducted by The 
Florida Bar among its members in the 
spring of 1984. 

First, approximately 67.5 percent of the 
attorneys who practice law in Florida have 
trust accounts. So that our figure of 22 
percent currently means that about 4,000 
attorneys support IOTA. More of those 
attorneys practice law on their own than in 
law firms. An interesting statistic, I think. 

The survey, which I might say, was 
scientifically valid and can be extended to 
all members of The Florida Bar, asked 
lawyers why they didn’t join IOTA. In the 
top reason checked, 19.4 percent said that 
their trust account is too small. Of course, 
we have to assume that they all took the 
time to figure out what too small is. If you 
will recall, I said earlier that our figures 
indicate that on average, if a trust account 
has $2,800 or more on a monthly basis, 
then IOTA can benefit from the interest. 

The second most stated objection, listed 
by 16.2 percent of the lawyers responding 
and a more difficult one for us to over- 
come, is philosophical opposition to the 
program. In addition, 9.7 percent said that 
they are concerned with client relation- 
ships. 

The least frequently cited reason for not 
joining IOTA, 2.7 percent, is opposition to 
the grant awards. IOTA grants are award- 


ed for purposes approved by the Florida 
Supreme Court. They include legal aid for 
the poor, which receives the bulk of the 
funding at 80 percent of total grant awards. 
Five percent of the total awards are for 
loans and scholarships to law students. 
However, those law students must work in 
programs which promote the concept of 
public service among members of the legal 
profession. The last category is improve- 
ments in the administration of justice, 
which is allocated 10 percent of the 
available grant funds. In all three cate- 
gories it is the foundation’s board of direc- 
tors which awards the grants after careful 
screening and review. 

Concern with banking relationships was 
given by 6.2 percent of the lawyers respond- 
ing as the reason they hadn’t joined IOTA. 

Host: Hold on a moment. Do the 6.2 
percent of the lawyers who are concerned 
that by earning interest on accounts which 
the banks previously got to use interest- 
free, think they may lose favorable loan 
rates or other benefits from the bank? 

FBF: Yes. We're not sure if this is more 
of a problem of lawyers’ perceptions or one 


of fact. Most of the directors of the 
foundation represent banks and they indi- 
cate that their law firms have not been 
penalized. Actually, every major bank and 
savings and loan association in Florida 
participates in the program. Bankers real- 
ize that the days of “free float” are over. 
Moreover, they recognize that IOTA ben- 
efits the public directly; accordingly, 
they support it. I think they also recognize 
that they would be taking a risk in a public 
relations sense so openly to oppose the 
program. 

But basically, more and more, banks are 
covering their costs with minimum balance 
requirements and transaction charges. In 
the case of IOTA, banks are paying only 
SY%percent and they are deducting the 
service charges from the interest paid to the 
foundation ... and there is no cost to the 
lawyer for participating in IOTA. Yet the 
banks probably average anywhere from 9 
to 11 percent on these funds. So, while they 
are making less money they certainly are 
not losing money. Indeed, many savings 
and loan associations are offering IOTA 
accounts without service charges. They 
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realize that there is still money to be made 
on these funds, even with IOTA. 

Host: Tell me more. What other reasons 
do lawyers have for not joining IOTA? 

FBF: Next to those who oppose it philo- 
sophically or think that their trust account 
is too small, 10.4 percent are concerned 
with the accounting aspects of IOTA. 

Host: Do they involve a lot of book- 
keeping and reporting? 

FBF: That’s what’s surprising about this 
response. There are no accounting duties. 
All an attorney has to do is sign a form 
letter the foundation gives him and send it 
to the bank, and another form letter to the 
foundation. 

Host: That’s all? 

FBF: Yes. The lawyer continues to 
account for his trust funds in the same 
manner as before. He makes the same 
decisions, uses the same checks, keeps the 
same records. It is the bank that sends the 
interest and reports to the foundation. 

Host: Have you told the lawyers how 
easy IOTA is? 

FBF: Yes, in every conceivable way. We 
have mailed information about IOTA 
with the enrollment forms, to every lawyer 


in the state three times. We publish articles, 
including full-page ads, in the state bar 
newspaper regularly. We have sent speak- 
ers to local bar meetings. In addition, 
newspapers across the state have written 
articles encouraging lawyer participation. 
As a matter of fact, when a member of the 
press asks me why more lawyers don’t join, 
I’m hard pressed to explain it. 

Host: Will The Florida Bar automat- 
ically audit a lawyer’s trust account if he 
joins IOTA? 

FBF: No. In fact, the foundation doesn’t 
even know the balances in the trust 
accounts and it keeps all information 
about the amount of interest confidential. 

Host: Have you found one way to get 
these lawyers to join that’s better than 
another? 

FBF: Yes. One-on-one contact with a 
colleague they respect. Every lawyer who 
participates in IOTA automatically be- 
comes a member of The Florida Bar 
Foundation and has a say in how the 
money is spent. 

Host: Sort of ademocracy, huh? 

FBF: Yes, the Florida Supreme Court 
required the foundation to change its char- 
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ter to assure that type of control over the 
program. 

Host: OK, let me try to summarize for 
our listeners, because I want to take some 
calls now. No client loses an income- 
producing opportunity if his lawyer par- 
ticipates in IOTA. Any lawyer who keeps 
about $2,800 in his trust account can earn 
income for the program. IOTA does not 
cost the lawyer anything in time or money. 
The money goes for charitable purposes 
that serve the public. And while the banks 
lose some interest, they make some of it up 
in the form of good will. Is that about 
right? 

FBF: That’s right. 

Host: Now, this show is about pro iain: 
Tell me why a lawyer would sign up. Even 
if all you've said is true most of the time, 
I’m sure that there are some hassles. If 
nothing else, it’s something more for the 
lawyer to think about or to take action on. 
Let’s face it, a lawyer, no matter how 
ethical or good, is in business to make 
money. Why should he take time to learn 
about this program, sign the forms, etc.? 

FBF: Let me try to make a few assump- 
tions about who the lawyers are who’ve 
already joined IOTA and why they did so. 
Going back to The Florida Bar Member- 
ship Attitude Survey we talked about 
earlier, 75.7 percent of the survey respon- 
dents who participate in IOTA are mem- 
bers of the American Bar Association; 52 
percent make more than $50,000 a year; 
79.3 percent are members of at least one 
section of The Florida Bar and 91.4 per- 
cent belong to their local bar association. I 
think it would be fair to conclude that the 
current IOTA participants are those who 
consider lawyering a profession. They are 
probably leaders in their community and 
they recognize the legal profession’s special 
responsibilities to society. 

Host: Now, that’s a rather lofty state- 
ment... 

FBF: Agreed. But, I’d like to quote from 
another former Florida Supreme Court 
chief justice whose rationale for support- 
ing IOTA is very practical: “If we expect 
people to have respect for the rule of law, 
we must give them access to the courts and 
to legal remedies through which the rule of 
law is applied. When people are shut out of 
a system, they become very frustrated and 
utilize other alternatives.” 

He went on to say, “... the laws ... are 
the lubricant that keeps the machinery of 
society going. We must make that lubrica- 
tion available to everyone if we want 
society to operate in some sort of sensible 
fashion.” 
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I’m not saying that every lawyer who 
joined IOTA thought that deeply about it. 
But basically I think, they realized that 
they have a responsibility to the public. 
They took time to read the literature and 
learned that the program is effortless for 
them and that it doesn’t hurt their clients. 
Frankly, I guess they simply concluded 
that it is the right thing to do. 

Host: Now, let’s get back to pro bono or 
providing free civil legal services for the 
poor for a moment. Do lawyers join IOTA 
instead of giving their services away free? 

FBF: I don’t think so. Participating in 
IOTA doesn’t cost the lawyers anything. 
Our experience is that the combined re- 
sources of the federally-funded Legal Ser- 
vices Corporation, private agencies, court 
filing fees and IOTA which, by the way, 


Name 


Cut out, complete and forward to your local program or 


has granted nearly $4 million for legal aid 
since it began in 1981, cannot meet the 
needs of poor people for legal services. As a 
matter of fact, the foundation emphasizes 
that IOTA is a supplement to involve- 
ment by private attorneys in pro bono 
activity, not a replacement for it. 

Actually about one-half of our grants 
go to local bar sponsored legal aid soci- 
eties. For example, IOTA funds may pay 
for a paralegal or a secretary who inter- 
views the clients and refers them to private 
or pro bono attorneys. Usually, these 
attorneys handle several cases a year. 
Again, my guess is that lawyers who do pro 
bono are not going to stop just because 
they joined IOTA. 

Host: On that note, let’s take some calls 
now from you listeners. . . . 


Enrollment Form 


Jane E. Robertson came to Florida 
as executive director of The Florida 
Bar Foundaticn in 1982 when the 
foundation began its administration 
of the Interest on Trust Accounts 
Program. Robertson previously served 
as the assistant director of the Con- 
sortium of Universities of the District 
of Columbia. Her affiliation with the 
legal profession began at the Ameri- 
can Judicature Society where she 
served for five years as the assistant to 
the executive director. 


To: Public Interest Law Program 
The Florida Bar 
Tallahassee, FL 32301 


Firm/ Office 


Street 


P.O. Box 


City 


Telephone 


Zip 


Home 


—_— Please send me information on the pro bono activity in 


——— Please enroll me in the following areas of law in the pro bono program in 


County. 


—_— Advice/ Intake Clinics 
Bankruptcy/ Collection 


—_— General Civil Litigation 
Landlord/Tenant 


—___Consumer —____Real Estate 


—___ Employment Tort Defense 


Family 
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Criminal Law 


by William O.E. Henry 


For a state bar creating and imple- 
menting a significant program to improve 
availability of legal services to indigent 
persons, The Florida Bar received the 1985 
Harrison Tweed Award. The award- 
winning program was implemented by 
The Florida Bar’s Special Committee on 
Representation of Death Sentenced 
Inmates in Collateral Proceedings (the 
“special committee”). The Standing 
Commitiee on Legal Aid and Indigent 
Defendants of the American Bar Associa- 
tion and the National Legal Aid and 
Defender Association presented the award. 


The Problem 

The special committee was created 
because in 1983 a crisis was developing in 
providing representation for death sen- 
tenced inmates. Under the Gideon rule, 
counsel had been provided to the inmate in 
all proceedings through the affirmation of 
the death sentence in the Supreme Court; 
thereafter, except for up to $1,000 for 
counsel in a clemency hearing before the 
Governor and Cabinet, the inmate was no 
longer entitled to counsel as a constitu- 
tional right. Thus, the inmate had no 
counsel unless he could afford one or a 
lawyer agreed to serve pro bono. Nonethe- 
less, the inmate was entitled to have both 
state and federal collateral proceedings to 
determine whether he had been deprived of 
a fundamental constitutional right during 
his state court trial. These collateral pro- 
ceedings are complex and require the ser- 
vices of a lawyer but are deemed civil 
rather than criminal and, therefore, the 
inmate is not entitled to counsel under the 
Gideon rule. 

Of the 89 death cases Governor Graham 
and the cabinet had reviewed to February 
1, 1984, clemency had been granted in only 
six, so collateral proceedings have been 
extensively used. For indigent inmates, 
their lawyers necessarily served pro bono. 

In 1983 lawyers representing inmates pro 


Representation of Death Sentenced Inmates 


bono were becoming exhausted and there 
did not appear to be enough available 
lawyers to meet the needs of all indigent 
inmates. 

Generally, the collateral proceedings 
commenced in the state trial court were 
directly appealed to the Florida Supreme 
Court and then repeated in the federal 
system. Volunteers could not be recruited 
for indigent inmates until the death war- 
rant had been signed for the execution 
within 30 days. As James C. Rinaman, Jr., 
Jacksonville, chairman of the special 
committee, pointed out, “This creates a 
harem-scarem, helter-skelter, catch-as- 
catch-can system of representation which 
disrupts the courts, frustrates the judiciary 
and is very likely to result in the execution 
of people who very likely should not be 
executed.” Indeed, one-half of death sen- 
tenced inmates’ proceedings in the 11th 
Circuit resulted in decisions favoring the 
inmate. 


The Volunteers 

Chief Judge John C. Godbold of the 
11th Circuit described what a lawyer 
would face when he volunteered to repre- 
sent ona pro bono basis a death sentenced 
inmate: 
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You will find yourself involved in as difficult 
and demanding a case as you have ever faced. It 
will tax your skill to the limit. You may pay some 
expenses out of your own pocket. There is no 
glory in it. There is a fair chance you will not 
win, There is a fair chance your client will not 
appreciate your effort. The case will test you 
personally. By hypothesis the petitioner usually 
has been convicted of a terrible, shocking crime 
about which the community, quite properly, 
may be highly inflamed. Try taking one of these 
cases, and then file a motion raising the issue 
that blacks, women, or Hispanics were excluded 
from the jury box in violation of the Consti- 
tution. You will find out who your friends are. 
But, when it is over, you will stand a little taller 
in your profession. 


The work of the volunteer lawyers began 
on Friday, June 29, 1984. Chairman 
Rinaman of the special committee asked 
Julian Clarkson in the Tallahassee office of 
Holland & Knight to assist Tallahassee 
lawyer Sarah Margaret Bleakley of 
Spriggs & Warren, P.A. in the representa- 
tion of death row inmate Jimmy Lee 
Smith. Clarkson accepted. Smith, who was 
convicted of the murder of a mother and 
daughter, was scheduled for execution on 
Thursday, July 12, at 7 a.m., 13 days later. 
Bleakley had previously participated in the 
representation of Smith but not in a lead 
capacity. Clarkson is a civil lawyer with an 
appellate practice. 

Clarkson recruited a number of Holland 
& Knight lawyers, summer law clerks, 
paralegals, secretaries and office staff for 
the representation. Of these Gregg D. 
Thomas carried the major burden. Clark- 
son and Thomas were aided significantly 
by Michael A. Piscitelli, Tia L. Cottey, 
Michael L. Rosen, Wendy H. Cohen, and 
summer law clerks Andrew H. Banguer, 
Robert C. Sanchez and Linda C. Mc- 
Allister. 

Michael A. Mello, West Palm Beach, an 
assistant public defender, served as men- 
tor to the Bleakley-Holland & Knight team 
because of his experience with collateral 
proceedings. Lawyers in other communi- 
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ties including Pensacola, Atlanta and 
Washington also helped. The Florida 
Clearing House on Criminal Justice also 
aided in the representation of Smith. 

Space does not permit a detailed de- 
scription of the day and night (often all 
night) efforts required of Smith’s lawyers 
or other lawyers representing inmates in 
their efforts to stay the execution until the 
state and federal courts have determined 
that the inmate was correctly arrested, 
tried, convicted and sentenced and that his 
constitutional rights were not denied him. 
Nor does space permit a meaningful de- 
scription of the complexity of collateral 
proceedings and the rapidly changing 
issues presented in those proceedings. 
Suffice to say that in the Smith case the 
record was approximately 900 pages and 
multiple copies had to be prepared. The 
pleadings and memoranda in support of 
the legal positions in the habeas corpus 
petitions and motion for stay of execution 
alone were 250 pages, and there were many 
other pages of motions and memoranda. 

The volunteer lawyers appeared on be- 


State Circuit Court, Marianna, Monday, July 
9, 1984, 1:30 p.m. 

Florida Supreme Court, Tallahassee, Tues- 
day, July 10, 1984, 9:30a.m. 

Federal District Court, Pensacola, Wednes- 
day, July 11, 1984, 9:30 a.m. (for 3% hours of 
hearing) 


Federal Eleventh Circuit, Atlanta, Thursday, 
July 12, 1984, 9:30 a.m. (for two hours) (the 
execution having been stayed one day until 7:00 
a.m. on Friday, July 13, 1984). 

All of these hearings were without suc- 
cess until the Eleventh Circuit on July 12 
granted a stay of execution and decided 
that Smith was entitled to appellate review 
of the issues raised on his behalf. The State 
of Florida filed a motion to vacate the stay 
of execution with the United States 
Supreme Court, thereby requiring the 
Smith volunteers to file a response to the 
motion with the Supreme Court. Later on 
July 12, Justice Powell refused to vacate 
the stay. 

Clarkson argued the Smith case before 
the Eleventh Circuit in Atlanta on Febru- 
ary 13, 1985. Thomas and Bleakley pre- 
pared the brief. At this writing no decision 
had been rendered. 


half of Smith in court as follows: Bleakley contributed 350 hours and 
Pro Bono Contribution 
From Local Bar Association Members 
Local Bar 
Members (2) (3) (1 x 2x 3) 
Hours of Responding Total Number of Median Hours Total Hours 
Pro Bono By Interval Local Bar Members Per Interval Contributed 
None 22.7% 24,643 0 0 
1-10 23.0% 24,643 5 28,339 
11-25 23.1% 24,643 18 102,465 
26-50 16.4% 24,643 38 153,575 
>50 14.8% 24,643 50 182,358 
Total = 466,737 
hours 
Pro Bono Contribution 
From Florida Bar Section Members 
(1) 
Members (2) (3) (1x 2x 3) 
Hours of Responding Total Number of Median Hours Total Hours 
Pro Bono By Interval Section Members Per Interval Contributed 
None 21.6% 19,707 0 0 
1-10 25.1% 19,707 5 24,732 
11-25 23.1% 19,707 18 81,942 
26-50 15.6% 19,707 38 116,823 
>50 14.6% 19,707 50 143,861 
Total = 367,358 
hours 
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more than $1,500 out-of-pocket expenses 
in the representation of Smith. Holland & 
Knight contributed 900 hours and more 
than $14,500 in the representation. 

Other volunteers have or will have simi- 
lar experience unless they can begin rep- 
resentation before the death warrant is 
signed. Greenberg, Traurig, Askew, Hoff- 
man, Lipoff, Rosen & Quentel, Miami, are 
representing inmate David Gorham. Lead 
counsel for that firm is Thomas K. Equels 
and he is receiving on-going assistance 
from David Wells, Stuart Singer and 
others. Miami criminal lawyers John 
James McGuirk and Joseph D. Beeler are 
serving as consultants. Steven H. Malone 
and Mark E. Olive of Volunteer Lawyers 
Resource Center, Inc. are providing assis- 
tance. A clemency hearing for Gorham is 
scheduled for December 18, 1985, after this 
writing, and Equels reported his team was 
working on additional post-conviction re- 
lief. 

Next, the Ft. Lauderdale firm of Ruden, 
Barnett, McClosky, Schuster & Russell 
undertook the representation of inmate 
William D. Christopher. Lead counsel was 
Terrence J. Russell with the assistance of 
David M. Orshefsky, Grey McClosky, 
Jack H. Pelzer and Thomas R. Bolf. Con- 
sultants were Joseph L. Daye and Craig S. 
Barnard. 

The next volunteer was Ausley, Mc- 
Mullen, McGehee, Carothers & Proctor, 
Tallahassee, who came to assist Phillip J. 
Padovano, Tallahassee, in the representa- 
tion of inmate Aubrey Dennis Adams. 
Lead counsel is Kenneth Roy Hart assisted 
by Charles Dubose Ausley, Timothy B. 
Elliott and Jan Johnson. Olive of the 
Resource Center provided assistance. 

English, McCaughan & O’Bryan, Ft. 
Lauderdale, are providing representation 
for inmate Chester Maxwell. Andrew 
Ostrow of the firm is lead counsel. 

Irwin J. Block of Fine, Jacobson, Block, 
Klein, Colan & Simon, P.A., Miami, was 


appointed by the court on the appeal for 


inmate Ronnie Lee Jones. Assisting Block 
is Trayce Solove, Theodore Klein, Mit- 
chell Blumberg, and Joseph H. Serota. 
Olive of the Resource Center is helping. 
Carlton, Fields, Ward, Emmanuel, 
Smith & Cutler, P.A., Tampa, have under- 
taken the representation of inmate 
Thomas Dewey Pope. Lead counsel is C. 
Timothy Corcoran III, assisted by Sylvia 
H. Walbolt, Deborah H. Ross, James A. 
Gresser and Aian F. Wagner. Malone with 
the Stetson branch of the Resource Center 
is providing assistance. 
Steel, Hector & Davis, Miami, is in- 


volved in the representation of inmates 
Raymond Stone, Charles Cornett and 
David Delap. Lead counsel for Stone is 
Susan E. Cary, Gainesville, who is assisted 
by Donald M. Middlebrooks of the Steel, 
Hector law firm. Former Steel, Hector 
partner Talbot (Sandy) D’Alemberte, now 
FSU law school dean, is representing 
Cornett in the collateral proceedings. 
Gerry Stephen Gibson of the Steel, Hector 
firm is representing Delap in the collateral 
proceedings and Peter Kramer and Joan 
Lowenstein are assisting. 

Jacobs, Robbins, Gaynor & Burton, 
Tampa, is representing inmate John 
Michael with Daniel N. Burton as counsel. 
Terry Furnell, Clearwater, also serves as 
counsel for Michael. 

Shutts & Bowen, Miami, is representing 
inmate Dan Edward Routly. Lead counsel 
are Richard M. Leslie and Frank Valdes. 
Mentor is Roy E. Black. 

Kimbrell, Hamann, Jennings, Vomack, 
Carlson & Kniskern, Miami, is represent- 
ing inmate Raleigh Porter. Participating in 
the representation are W. Samuel Holland, 
R. Benjamin Reid, Frank A. Shepherd and 
Douglas A. Chumbley. 

Pitts, Eubanks, Hannah, Hilyard & 
Marsee, Orlando, represented inmate 
Marvin Francois. Alton G. Pitts was lead 
counsel. 

Blasingame, Fortigs & Smiljanick, St. 
Petersburg, represented inmate Oscar 
Mason. Oscar Blasingame and Luis Prats 
served as counsel. 

At the time of this writing other lawyers 
have volunteered to represent inmates. 

James M. Russ, Orlando, was recruited 
by a subcommittee of the ABA Criminal 
Justice Section to represent inmate Linrey 
Bottoson. Jack A. Goldberger of Atter- 
bury & Goldberger, West Palm Beach, was 
recruited to represent inmate James Agan. 
Steve Bright, Atlanta, was recruited 
through the Florida Institute of Criminal 
Justice to represent inmate Robert 
Waterhouse. 


The Committee 

The three tasks undertaken by the spe- 
cial committee were to establish an attor- 
ney-client relationship between a volunteer 
lawyer and an inmate; to provide technical 
assistance to the volunteer on behalf of the 
inmate; and to find a public solution to the 
representation problem so that the volun- 
teer program could be phased out. The 
special committee succeeded in all three 
endeavors in a remarkably short time. 

The technical assistance was provided 
initially by mentors working with the vol- 


unteers and more recently by the resource 
center. The Bar and its special committee 
both worked with the legislature, the 
Attorney General and the Governor in 
seeking legislation to authorize and fund a 
state program to provide inmate repre- 
sentation in collateral proceedings. 

Members of the special committee were 
recruited from among the larger law firms 
in Florida because of their known capabil- 
ities to marshal legal talent and support 
staff hurriedly to deal with legal problems. 
Civil, rather than criminal practitioners, 
dominated the special committee’s mem- 
ber firms. 


Opponents of the death penalty 
were concerned the program 
would expedite the electrocution 
of inmates; proponents were 
concerned it would thwart the 
death penalty even if the inmate 
was properly convicted and 
given full due process. . . . This 
mistrust soon disappeared 


_ The initial members of the special 
committee were Rinaman, of Marks, Gray, 
Conroy & Gibbs, Jacksonville; Charles W. 
Abbott of Maguire, Voorhis & Wells, 
Orlando; Drake M. Batchelder of English, 
McCaughan & O’Bryan, Ft. Lauderdale; 
Irwin J. Block of Fine, Jacobson, Block, 
Klein, Colan & Simon, Miami; Daniel N. 
Burton, of Jacobs, Robbins, Gaynor, 
Burton, Hampp, Burns, Cole & Shasteen, 
P.A., Tampa; James F. Crowder, Jr. of 
Kimbrell, Jennings, Womack, Carlson & 
Kniskern, Miami; Alan T. Dimond of 
Greenberg, Traurig, Askew, Hoffman, 
Lipoff & Quentel, Miami; Robert R. 
Feagin III of Holland & Knight, Talla- 
hassee; Richard M. Leslie of Shutts & 
Bowen, Miami; Thomas C. MacDonald, 
Jr. of Shackleford, Farrior, Stallings & 
Evans, Tampa; Michael P. McMahon of 
Akerman, Senterfitt & Eidson of Orlando; 
Donald M. Middlebrooks of Steel, Hector 
& Davis, Miami; Terrence J. Russell of 
Ruden, Barnett, McClosky, Schuster & 
Russell, Ft. Lauderdale, Sidney A. Stubbs, 
Jr. of Jones & Foster, West Palm Beach; 
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and Sylvia H. Walbolt of Carlton, Fields, 
Ward, Emmanuel, Smith & Cutler, Tampa. 

Members added to the special commit- 
tee were: Charles Dubose Ausley of 
Ausley, McMullen, McGehee, Carothers 
& Proctor, Tallahassee; James M. Russ, 
Orlando; Jack A. Goldberger of Atterbury 
& Goldberger, West Palm Beach; Alton G. 
Pitts of Pitts, Eubanks, Hannah, Hilyard 
& Marcee; Oscar Blasingame of Blas- 
ingame, Fortizs & Smiljanich, St. Peters- 
burg; and W.H. Adams III of Mahoney, 
Adams, Milam, Surface & Grimsley, Jack- 
sonville. 

The Florida Institute of Criminal Justice 
identified about 30 lawyers as being 
capable and probably willing to serve as a 
mentor/consultant or co-counsel with a 
civil trial firm in the representation of 
death row inmates in post-conviction col- 
lateral proceedings. The special committee 
invited these lawyers to serve and many 
agreed to doso. 

In the letter of invitation Rinaman 
pointed out that the special committee did 
not intend to assign civil trial firms to 
inmate representation if a qualified, expe- 
rienced criminal lawyer were available. 
However, he stated that it was the com- 
mittee’s desire 


to provide representation to every inmate who 
desires such representation and to establish an 
attorney-client relationship between the 
assigned firm and the inmate which will then 
proceed on such basis as is in the best interest of 
that inmate. . . . It is essential that each civil firm 
so employed have available the expertise and the 
advice of a lawyer like yourself at least as a 
consultant and preferably as co-counsel. 

In the beginning the special committee 
was mistrusted. Opponents of the death 
penalty were concerned that its mission 
was to expedite the electrocution of 
inmates. Proponents of the death penalty 
were concerned that its mission was to 
thwart the death penalty even if the inmate 
was properly convicted and given full due 
process. This mistrust soon disappeared 
because of the even-handed implementa- 
tion of the program by the special com- 
mittee. 

Many members of the criminal bar were 
highly skeptical of the use of civil lawyers 
in the collateral proceedings. This skepti- 
cism was unfounded as has been publicly 
attested by Chief Judge Godbold and 
Judge Thomas A. Clark of the IIth 
Circuit, as well as by others who cbserved 
the volunteers in action. The success of the 
program, however, must recognize the 
contributions of many members of the 
criminal bar in individual inmate cases as 
co-counsel or consultants. 
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The Center 

Rinaman enlisted the aid of soon to be 
Dean Talbot D’Alemberte of The Florida 
State University College of Law to help 
develop the Resource Center which would 
become so valuable in the implementation 
of the program. Much of the time and 
effort required of early volunteer lawyers 
and their criminal law mentors is now 
being provided by the Resource Center to 
reduce the burden on the volunteers. 

A Florida Bar Foundation IOTA grant 
of $90,600 to The Florida Bar funded the 
Resource Center and space has been pro- 
vided at FSU College of Law and also at 
Stetson College of Law. An additional 
$25,000 IOTA grant was made available to 
the special committee for reimbursement 
of out-of-pocket expenses of the volunteer 
law firms. Many, if not all, of the law firms 
waived the reimbursement in favor of their 
share being used to provide additional 
funding of the Resource Center. 

Some of the services of the Resource 
Center, according to Executive Director 
Mark E. Olive, include: 

© Staff attorneys familiar with state and 
federal post-conviction proceedings who 
are available for advice and other assist- 
ance. 
© Compiling the record as well as brief- 
ing issues revealed by a reading of the 
record. 

© Preparation of post-conviction papers 
and memoranda of law and samples. 

© Locating and verifying mitigating evi- 
dence. 

© Investigating other facts such as the 


development of exculpatory information. 
® Maintaining a data base on every 
person sentenced to death since 1972. 

© Maintaining a data base on death 
penalty law. 

© Developing sociological data. 

Steven Malone at Stetson Law School is 
the other staff attorney; Margaret 
Vandiver is administrative assistant of the 
Resource Center at FSU. Steven M. 
Goldstein, associate professor and associ- 
ate dean at FSU College of Law, has been 
active in the inmate representation pro- 
gram and the Resource Center. 


The Representative 

From the beginning, the special com- 
mittee sought legislation to provide state 
funding for inmate representation, either 
through the public defenders” offices, a 
new statewide office, or possibly funding 
for expenses and minimal fees ($50-$60 per 
hour) for private lawyers, as has been done 
in California. The special committee real- 
ized that its reservoir of volunteers might 
soon become exhausted given the existing 
situation at the time of the creation of the 
special committee. 

Attorney General Jim Smith, a member 
of the Florida State-Federal Judicial 
Council, took the initiative by sponsoring 
legislation to provide counsel to inmates in 
collateral proceedings. The proposed leg- 
islation received the support of The 
Florida Bar, many public defenders, some 
state attorneys and enough members of the 
legislature. On June 26, 1985, Governor 
Bob Graham signed into law legislation 


creating the office of Capital Collateral 
Representative (the “CCR”). Under the 
legislation, the CCR is authorized to 
initiate on behalf of the inmate any collat- 
eral proceeding pursuant to Fla.R.Crim. 
P. 3.850, in the state courts and habeas 
corpus proceedings in the federal courts. 
Governor Graham has appointed Larry H. 
Spalding, Sarasota, to be the first CCR 
director. 

Transition details between the special 
committee, Resource Center and the CCR 
are being finalized. Presumably, volun- 
teers will be asked to continue inmate 
representation through all collateral pro- 
ceedings and some additional volunteers 
may be needed during the transition. Fur- 
ther, the limitations of Rule 3.850 may 
need to be extended. Funding for the 
Resource Center must be continued until it 
can become part of the CCR. 


Conclusion 

The executive, judicial and legislative 
branches of Florida, with the support of 
the Bar, have given inmates the Office of 
the Capital Collateral Representative. 

The legal system has worked again as it 
should. The people who have made this 
program work are too numerous to name; 
however, the Harrison Tweed award 
recognizes the contributions of those 
many people who have and will contribute 
to the inmate representation program. 9) 


William O.E. Henry is administra- 
tive partner of Holland & Knight, 
Lakeland. He served on The Florida 
Bar Board of Governors Executive 
Committee, Budget Committee and 
Continuing Legal Education Com- 
mittee. He was president of the Bar in 
1983-84. He received his law degree 
from the University of Florida Col- 
lege of Law. 

He writes this column on behalf of 
the Criminal Law Section, Stan R. 
Morris, chairman, and Michael 
Salnick, editor. 
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Family Law 


by Sara B. Herald 


As lawyers we are constantly requested 
to provide legal advice or services to 
countless organizations and individuals 
needing pro bono assistance. It is critical 
that each of us provide pro bono assistance 
particularly in light of ever increasing 
anti-lawyer sentiment and the perception 
of lawyers as advocates for the rich. It is 
important for us individually to make 
some meaningful contribution to society 
and what better way than in using our legal 
skills. 

Whatever pro bono work we do should 
be in an area we enjoy and find meaningful 
as individuals, because it is usually in these 
situations that we are able to do our best 
work. I am a corporate/real estate lawyer 
but my lay personality is very much 
involved with children. Over the past few 
years I have found requests for my time 
exceed the available 24 hours in a day, so I 
made a decision to limit the type and scope 
of pro bono work with which I was 
involved. My choice of client: children. My 
choice of project: guardian ad litem. 


Whatis a Guardian Ad Litem? 
A guardian ad litem — what is it? Who is 
it? F.S. §415.503(6) defines a guardian ad 
litem as: 
... aresponsible adult who is appointed by the 
court to represent the best interests of a child ina 
proceeding as provided for by law,. . .who shall 
be a party to any judicial proceeding as a 
representative of the child, and who shall serve 
until discharged by the court. 

Guardians ad litem differ from tradi- 
tional guardians because they are not 
responsible for the physical care or super- 
vision of the child or the child’s property.! 
They are given special powers pursuant to 
statute in order that they may appear on 
behalf of a child in a judicial proceeding. 

The nature of the guardian ad litem’s 
role in the process is to investigate; 
interview the child and any other persons 
that could have an impact on the case; 


Volunteer Child Advocates — Guardians Ad Litem 


consult with all interested medical, social 
and law enforcement workers; obtain 
medical, psychiatric, legal, social and 
psychological reports; monitor the agen- 
cies and persons providing services to the 
child; protect the child from insensitive 
treatment in the adversary process; take 
testimony of interested parties; subpoena 
witnesses; make a report to the court 
containing recommendations and if nec- 
essary take such appeals as are necessary 
to protect the child’s interests.? 


Why Do We Need Guardians Ad Litem? 

Historically our laws have been such 
that neither statutes nor cases mandated 
the appointment of a guardian ad litem or 
any other representative or advocate 
unless a child was a party to an action. 
There is also no constitutional right to 
counsel for a child in a juvenile depen- 
dency proceeding.’ Prior to 1980 there was 
no established statewide program for 
finding, appointing or funding such an 
advocate. However, increased public 
awareness about child abuse and neglect 
and the impact of increased divorce cases 
have made it clear that in some cases 
decisions (such as changes in custody, 
termination of biological parents’ rights or 
commitment to foster care, etc.) are being 
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made that have an enormous impact on a 
child’s welfare and future and yet the child 
is not a party to such actions and is not 
being represented or advocated for in 
proceedings where their interests are 
clearly at stake. 

Historically parents were responsible 
for their children and ensuring that the 
children’s best interests were protected. A 
change in thinking was necessitated by the 
fact that in dependency or criminal 
proceedings parents, who are often ac- 
cused of the alleged incidents of abuse and 
neglect, nor counsel for the parents could 
effectively advocate for a child victim. 
Parents in such cases are more worried 
about vindicating or proving their own 
position than about protecting their child’s 
welfare. In dependency cases, as well as 
custody cases, the parents themselves often 
cannot agree on the course of action which 
is best for the child. 

In dependency cases the Department of 
Health and Rehabilitative Services 
(“HRS”) cannot be an advocate for the 
child because it is charged with the goal of 
preventing separation of children from 
families, reunifying families that have had 
children placed in foster or institutional 
care and permanently placing children 
who cannot be reunited with their famil- 
ies.4 The goals themselves are incompatible 
with a position of advocacy for the child. 

Additionally, HRS is handicapped by a 
funding shortage which results in both a 
shortage in manpower and an inability to 
retain competent social workers because 
HRS cannot pay competitive wages. This 
results in social workers carrying caseloads 
which are incompatible with the investiga- 
tive and reporting requirements with 
which HRS is statutorily charged. 

All of these factors—(1) inability or 
unwillingness of parents to advocate, (2) 
lack of funding, (3) increased incidents of 
abuse and neglect, and (4) H.R.S. staff 
inability to investigate and report—resulted 
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in a change in philosophy which mandates 
more effective representation and advo- 
cacy for children. The only viable alter- 
native was the implementation of a 
statewide program of advocates largely 
dependent on a volunteer work force. 


Genesis of a State Program 

The establishment of a state guardian ad 
litem program here in Florida is a reflec- 
tion of the legislative intent set forth in F.S. 
415.501(1) which states in part that: 
The impact that abuse or neglect has on the 
victimized child, siblings, family structure, and 
inevitably on all citizens of the state has caused 
the legislature to determine that the prevention 
of child abuse and neglect shall be a priority of 

Changes in statutes and regulations 
during the 1982, 1983 and 1984 legislative 
sessions and this statement of the legisla- 
ture’s intent are clearly a reaction to a 192 
percent increase of reported cases of abuse 
and neglect between those reported in the 
1974-75 fiscal year and those reported in 
calendar year 1980.5 Studies showing a 
marked increase in reported cases of sexual 
abuse® as well as the realization that as 
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many as 80-90 percent of the prison 
population had been abused as children’ 
all brought to bear on the realization that 
child abuse and neglect is a problem of 
enormous proportion with long term 
economic and social consequences. Inci- 
dent after incident can be cited to show 
that children who are abused or neglected 
frequently abuse or neglect their own 
children and that those children are 
frequently the juvenile offenders who grow 
up to be adult criminals, thus perpetuating 
the cycle of dependency, foster care and 
crime. 

The statistics of reported abuse from 
1974-80 made it clear that the previous 
system of dealing with abuse and neglect 
was not reducing incidents or even holding 
them in check. Rather marked increases in 
such cases made it obvious that our system 
had been failing the children it was 
designed to serve. Heightened public 
awareness of the problem has also served 
to focus the legislature on the fact that 
programs designed to safeguard children 
and to free them from entrapment in our 
judicial and dependency process would 
result, in the long run, in a reduction in 
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juvenile delinquency, crime and depen- 
dency on the state. 

The inadequacy of the previous system 
can be seen in the genesis of the applicable 
statutes dealing with guardians ad litem. In 
1976 the use of a guardian was clearly 
discretionary and limited to cases of abuse 
and neglect. In 1977, F.S. 827.07(12) was 
further limited by making appointments 
contingent on the availability of federal 
funds to compensate public defenders for 
serving as guardians ad litem and requiring 
appointments from the office of the public 
defender. Since 1978, F.S. 415.508(1) has 
required the appointment of a guardian ad 
litem in abuse or neglect cases and has 
permitted the appointment of “any re- 
sponsible adult.” With the most recent 
changes in F.S. 415.508(1) a guardian ad 
litem is required in civil and criminal cases 
involving abuse and neglect.? 


Operation of the State Program 

Florida’s guardian ad litem program is 
administered by the State Court Admini- 
strator’s Office through a state coordina- 
tor. The initial successes of the pilot project 
in 10 circuits led to funding of the program 
in each of the state’s judicial circuits. In 
each circuit there is a circuit coordinator 
and a program attorney on staff or on 
contract. These individuals, their staff and 
volunteer assistants recruit, screen, train 
and supervise volunteers and then make 
appointments when requested by the 
circuit judges. In some cases the circuit 
coordinator is screening cases when they 
come into the system to ensure that 
guardians are appointed on cases where 
needed. These programs have standards of 
operation which have been approved by 
the Supreme Court. 

In our state, unlike some others, a 
guardian ad litem can be an attorney or lay 
person. This fact gives our system the 
flexibility to use the person most suitable 
for a child’s case. In most circuits proper 
appointments lead to effective utilization 
of manpower with attorneys being used in 
cases with extraordinary legal issues, a 
crisis that needs immediate legal interven- 
tion or at adjudicatory hearings. Lay 
volunteers are critical for the necessary 
social investigations, interviews and re- 
ports that are indispensable in determining 
what is in a child’s best interest. Frequently 
lay and attorney guardians are paired on 
cases. 

It is unrealistic to think that all guard- 
ians should be attorneys since the time 
necessary for full investigation, interview- 
ing and reporting would make attorney 
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volunteers scarce and payment for such 
representation would make paid attorney 
guardians an impossibility. 

One of the obvious advantages of this 
system is that volunteers can accept or 
decline a case based on their own situation 
and schedule, thereby ensuring that the 
guardian has the necessary time for 
thorough investigation and handling of a 
case. 


Use of Guardian Ad Litem in Custody 
Disputes 

While the use of a guardian ad litem has 
traditionally been in dependency proceed- 
ings, the practice is spreading to the area of 
custody disputes, as judges! and practi- 
tioners are becoming increasingly aware of 
the benefit of having a guardian ad litem in 
contested custody matters. Such matters 
frequently involve allegations that a child 
has been abused or neglected by one or 
both parents and such allegations are the 
basis for claims for custody. 

It has long been recognized that parents 
who are caught up in their own personal 
emotional battle frequently cannot and do 
not exercise judgment that is in the best 
interests of their children. Moreover, 
psychological abuse is frequently inflicted 
by parents during the course of the divorce 
and custody proceedings when parents use 
children, visitation and custody as the 
tools and weapons for emotional domi- 
nance and property settlements. 

Unfortunately, attorneys for parents 
must advocate for their client and such 
advocacy is also not necessarily compat- 
ible with a child’s best interests. A 
guardian ad litem is a solution for 
attorneys who see children being manipu- 
lated, psychologically abused or neglected 
but who can’t do anything about it without 
jeopardizing their client’s position. In such 
a case the attorney should file a motion 
seeking appointment of a guardian ad 
litem. 

Dade County has the first organized 
pilot project for guardians ad litem in 
divorce and custody cases. The project was 
cosponsored by The Florida Bar Family 
Law Section, the Young Lawyers Section 
of the Dade County Bar and the Public 
Interest Law Bank. Unlike the dependency 
guardian project, which is administered by 
the state court administrator, this project 
has only lawyers acting as guardians. The 
lawyers who have volunteered either 
attended special training sessions or are 
experienced family law practitioners. 
Judges in the circuit who seek to appoint a 
guardian either sua sponte or on motion of 


one of the parties call the program and are 
given names of available attorneys for 
appointment. Most of the guardians have 
served in a strictly volunteer capacity and 
have received no fees. 


Why Be a Guardian? 


I am an advocate of the system because I 
have seen it from two sides. First as a 
volunteer for the Child Protection Team in 
Dade County and as a guardian ad litem it 
became clear that abuse and neglect are 
widespread problems affecting every 
economic level of society and all ethnic 
populations. Moreover there is real danger 
that because of a lack of funds resulting in 
a lack of manpower and services, children 
are being physically and psychologically 
abused by the system itself. 

“T” — a beautiful nine-month-old boy 
whose grandmother and father were 
involved in a custody battle after his 
mother’s suicide and “W” — a big-eyed 
five-year-old boy whose parents were 
engaged in a post-decretal custody battle 
because he had been sexually abused by an 
uncle while in his mother’s custody— are 
two of “my kids.” When I was finished 


with these cases, I had a sense of satisfac- 
tion knowing that my time had been well 
spent interviewing, researching and report- 
ing. In both cases the judge agreed with our 
recommendations, and I feel that I played 
a small part in making sure that these kids 
grow up in a safe and, hopefully, happy 
environment. 

As a licensed foster parent for HRS, I 
have an even deeper appreciation of the 
need for guardians ad litem. Our foster 
children would probably never achieve 
permanency if not for the involvement of 
their guardians ad litem. Our first guard- 
i2n, a lay person, followed our first child 
from the inception of her case, determining 
that it was necessary for the child to be in 
state custody and then screening our home 
to be sure that the HRS home selection was 
a place that would meet the child’s needs. 
During the first six months that she was in 
our care, her guardian saw her every three 
weeks while her HRS social worker saw 
her a total of two times. Unfortunately at 
the end of six months her guardian moved 
out of town and that was the last time 
anybody — guardian or HRS worker — saw 
the child for another six months. 


Looking for the right 
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After nine months the predicate was set 
for permanent commitment on the 
grounds of both neglect and abandonment 
since her biological mother had made no 
attempt to see her after the first 90 days and 
had done nothing to comply with the terms 
of her performance agreement. Nothing 
happened even though at the end of seven 
months HRS had reported to the court 
that it would seek permanent commitment. 
Under the statutes HRS is required to file a 
petition for permanent commitment with- 
in 30 days after filing such a report. I tried 
to be patient knowing the funding and 
manpower constraints, but after two 
months my patience lapsed. I called HRS 
to be told by the social worker that she 
couldn't file because she hadn't had time to 
get the needed birth certificate. I got the 
birth certificate 24 hours later and deliv- 
ered it to the social worker. I also called the 
guardian ad litem office and asked if 


another guardian could be appointed since 
the original guardian had moved and the 
case was going nowhere for no substantial 
reason. Thankfully they did — this time an 
attorney. 

While this guardian never saw the child, 
he did his job because he was in agreement 
with HRS’ determination that permanent 
commitment was the only viable alter- 
native for the child. His initial action was a 
motion for an order to show cause which 
ultimately resulted in the case’s being 
restaffed by HRS. Eventually the guardian 
did all the legal work, including the 
petition for permanent commitment and 
the hearing, all of which are normally 
HRS’ job. In this case HRS had no 
available attorney because of changes in 
staff resulting in a backlog of emergency 
cases. Permanency was achieved in 17 
months, a period that many people 
consider very short. While I admit it is 
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shorter than average, that’s not good 
enough because permanency could have 
been achieved sooner. Without the persis- 
tence of the guardians the case could have 
gone on substantially longer. 

If you want to “speak out” for a child, 
volunteer to be a guardian ad litem. You'll 
get hooked on this pro bono system of 
advocacy. BJ 


! Makaitis, Protecting the Interests of Chil- 
dren in Custody Proceedings: A Perspective on 
Twenty Years of Theory and Practice in the 
Appointment of Guardians Ad Litem, 12 
CREIGHTON L. REv. 234(1978). 

2 Hoffenberg, For the Sake of Our Children: 
Selected Legislative Needs of Florida’s Chil- 
dren, 8 NovAL.J. 223 (1984). 

3 In Interest of D.B., 385 So.2d 83 (1980). 

4 FLa. Star. 409. 145(1) (1983). 

5 Preamble (Laws 1982, c. 82-62). 

6 Id. 

7 Id. 

8 F.S. 827.07(12) (1976). 

9 F.S.415.508(1) now provides that: 

“A guardian ad litem shall be appointed by the 
court to represent the child in any child abuse or 
neglect judicial proceeding whether civil or 
criminal. Any person participating in a civil or 
criminal judicial proceeding resulting from such 
appointment shall be presumed prima facie to be 
acting in good faith and in so doing shall be 
immune from any liability, civil or criminal, that 
otherwise might be incurred or imposed.” 

10 Allen v. Childress, 448 So.2d 1220 (Fla. 4th 
D.C.A 1984). 
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received her J.D. degree in 1979 from 
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Law. She is president of the Young 
Lawyers’ Section of the Dade County 
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nors. She serves as a guardian ad litem 
and as a licensed foster parent for the 
Department of Health and Rehabili- 
tative Services. 
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Kapner, chairman, and Sandy 
Karlan, editor. 
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by G. Charles Wohlust 


As has been pointed out in other articles 
of the Journal, there are various types of 
programs which provide free legal aid 
depending upon the geographical area in 
which you practice. In Orange County, 
there is both a federally funded program 
operating as the Greater Orlando Legal 
Services and also the Legal Aid Society run 
by the Orange County Bar Association. 
The Orange County Bar system requires 
that each attorney take two cases or make a 
cash donation to the bar of $250 each year. 
It is a credit to our profession that a great 
majority of the attorneys opt to take the 
two cases per year. The real property and 
probate areas do not generate the majority 
of the legal aid work; however, situations 
do come up which require such pro bono 
assistance. 


The Real Property Area 

The bulk of the work in this area comes 
from residential landlord/tenant cases 
which generally result from a failure to pay 
rent. The tenant will usually have sufficient 
funds to rent the apartment or home for an 
initial period, but then for one reason or 
another, such as an injury to the primary 
income provider in the family, the tenant 
cannot make the payment. 


Eviction 

Under the Landlord/Tenant Act, if the 
landlord has terminated the rental agree- 
ment for any of the reasons allowed under 
the statute and the tenant does not move, 
the landlord can start eviction procedures. ! 
In the case of nonpayment of rent, the 
landlord must serve the tenant with a 
written notice allowing three days, exclud- 
ing weekends and legal holidays, in which 
to pay the rent or move. If the rent is not 
paid within that period, the landlord must 
file suit in the county court to continue 
eviction proceedings. The tenant then has 
five days, excluding weekends and legal 
holidays, to respond in writing to the 


Real Property, Probate &Trust Law 


Pro Bono Work in the Real Property, 
Probate and Trust Law Area 


court, and if the tenant does not or judg- 
ment is entered, the clerk of the county 
court will issue a writ of possession to the 
sheriff and the tenant will have only 24 


It is essential that these types of 
cases (eviction, foreclosure, 
probate and guardianship) be 
represented by an attorney 


hours’ notice prior to eviction. Because of 
the short time periods involved, these cases 
will generally not go out to attorneys for 
handling but will be handled by the legal 
staff of the bar association. 

One of the normal defenses for the 
tenant in this type of action is failure to 
give proper notice under the three-day 
rule. Although this can be easily remedied 
by the landlord, it often gives the tenant 
additional time to come up with the rent 
payment. Improper notice is not the only 
defense, as often the landlord will not be 
operating under a corporate structure but 
under a name different from his own name 
and. will have failed to comply with the 
fictitious name statute. 
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Also, the landlord in filing suit for 
payment of the rent may include late 
charges in the rent without specificaily 
labelling late charges in the notice. This 
will make the notice defective and, again, 
give the tenant additional time to come up 
with the rent. 

Often the landlord does not concern 
himself with following the notice rules 
under the statute but utilizes his own 
methods of eviction, such as turning off the 
utilities. When the landlord does this, the 
attorney for the tenant can obtain an 
injunction in circuit court and seek dam- 
ages. In many instances, these cases will 
turn into bitter feuds between the landlord 
and tenant, and landlords have been 
known to break the windows to their own 
properties in order to gain access to the 
apartment or house in order to attempt 
constructive eviction. 

One of the other basic areas for eviction 
cases comes from the landlord’s failure to 
make repairs. If the landlord refuses or 
fails to make such repairs or normal main- 
tenance, which are required either by law 
or by the lease, and that failure is sub- 
stantial and material, the tenant may then 
withhold the rent, but only after giving the 
landlord written notification by certified 
mail at least seven days before the rent is 
due, thereby allowing the landlord time to 
remedy the problem. If the problem is not 
corrected and the landlord sues for the 
rent, then the tenant must pay the rent into 
the court registry pending a determination 
by the court. 


Foreclosures 

In some instances, an attorney will be 
assigned a case in a foreclosure matter 
where the individual has put up property as 
collateral for a friend or relative. When the 
friend or relative defaults, the mortgagee 
will look to the third party to make the 
note payments. In most instances, persons 
putting up their property as collateral 


| 


would not have had the financial ability to 
make regular payments and often will have 
to go into their savings in order to make 
those payments. Once the savings run out, 
foreclosure proceedings are instituted. One 
defense to this type of procedure is a 
material defect in the execution of the 
papers. Other standard defenses include 
fraud, misrepresentation and usury, the 
last one being more common than one 
would suspect since the friend or relative 
may not have gone to a reputable financial 
institution. 


Probate and Guardianship Proceedings 

One of the primary areas for guardian- 
ship pro bono services deals with life-care 
contracts. One of the typical situations is 
where a person will agree to convey title to 
their property on the assumption that the 
person will take care of them for the rest of 
their life. Often once the deed is trans- 
ferred, the person who is supposed to 
provide those services will remove the 
former owner from the premises. At that 
point, a guardian should be appointed and 
an attorney will represent the guardian to 
attempt to set aside the deed. 

Many of the elderly have limited assets 
and no relatives, and when it becomes 
apparent that someone must care for them, 
turn to certain organizations which pro- 
vide this type of service, such as the Coun- 
cil on Aging. An attorney will represent 
them to establish a guardianship in which 
the Council on Aging will become the 


guardian of the property and one of the 
individuals of the organization becomes 
the guardian of that person in order to 
protect the limited assets of the individual. 
Some counties provide for a waiver of the 
filing fees, unless at a later date it is 
determined that assets are available to pay 
the fees. 

In one situation, an individual whose 
only asset was a life estate in an undevel- 
oped lot needed legal counsel to represent a 
relative who became guardian of the 
property when a next door neighbor put a 
Structure on the property and the tax 
assessor increased the value of the prop- 
erty, thereby increasing the amount of 
taxes beyond the ability of the person to 
pay. The guardian’s response was to file a 
suit for ejectment in order to rectify the 
problem. 

There are not too many instances in the 
probate area where pro bono work is 
required. One of the areas, however, where 
such services become necessary involves a 
situation in which a person dies leaving 
real estate, no will and many relatives. An 
attorney can be appointed to handle the 
petition for determination of beneficiaries 
in order to determine who is entitled to 
receive the property.? As a sideline to this, 
it will sometimes become necessary to also 
adjudicate paternity after death in order to 
determine who are the proper heirs.3 

Although it would not appear at first 
glance that the real property, probate and 
guardianship areas would generate pro 


bono services, the above are a few of the 
more common situations in which an 
attorney needs to be appointed in order to 
provide proper legal services for someone 
who does not have the ability to pay. Since 
it is essential that these types of cases be 
represented by an attorney, it is hoped that 
the pro bono work provided by the attor- 
neys in this area will continue to help those 
in need. 


! FLA. STAT. §§83.40-83.66 (1983). 
2 FLA. STAT. §733.105 (1983). 
3 FLA. STAT. §732.108 (1983). 
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You could be a winner... 


.. inthe ninth annual article contest of 
The Florida Bar Journal. Articles to be 
considered will be those published in 
the Journal between May 1985 through 
April 1986. 


No special entry form is needed. The 
only requirement is to submit an article 
for review by the Editorial Board, and if 
published, it will be considered in the 
competition. 


Plaques will be presented to authors 
in two categories: 
e Feature articles of general interest 
@ Specialized columns sponsored by 
sections of the Bar 

Members of the Journal Editorial 
Board will judge articles on the basis of 
content, clarity, accuracy and useful- 
ness. 


Authors may submit articles for poss- 
ible publication in the Journal by 
sending manuscripts not exceeding 18 
double-spaced lettersize pages to 
Managing Editor, The Florida Bar 
Journal, Tallahassee, Florida 32301. 
Specialized columns will be submitted 
to the appropriate section editor for 
consideration of publication. 
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by Mary Clark 


The burnished brass lamp cast a warm 
glow about the quiet law office in a reno- 
vated old house near downtown Talla- 
hassee. The glow muted the genteel shab- 
biness of a worn carpet, heightened the 
patina of rich heavy antique furniture and 
softened the shadows of ubiquitous file 
cabinets and volumes of statutes and 
reporters. The desk was clean and un- 
cluttered except for a few manila file fold- 
ers, sharpened pencils, crisp new legal pads 
and a small stack of manuals. 

The mellow evening contrasted with my 
agitation as I thumbed through the manu- 
als, trying to assimilate the long forms and 
short forms, sample interrogatories and all 
the various pleadings relating to dissolu- 
tions of marriage. My discomfort, after 10 
years of active and varied law practice 
resulted from the anticipation of the 
imminent arrival of my first dissolution 
client. For this was not the office of one of 
many venerable old firms in our state 
capitol; this was the home of Legal Ser- 
vices of North Florida, Inc., and opening 
night for the Volunteer Government 
Lawyers’ Pro Bono Legal Services Clinic. 
I was only moderately comforted by the 
knowledge that other offices in the build- 
ing held colleagues who also might be 
facing their first legal services client. 

A poised young receptionist knocked at 
the door and announced Mrs. X. After one 
glimpse at ihe very elderly lady at the door, 
I furtively skimmed again the client data 
sheet in the file to assure myself that indeed 
this was a dissolution case. I managed a 
weak introduction, helped her to a chair 
and began the painstaking process of an 
initial consultation. Mrs. X was clearly 
more prepared than I and had collected a 
grocery bag full of records—marriage cer- 
tificate, social security forms, hospital 
bills. She also proudly unfolded a series of 
newspaper clippings and photos of herself 
and her octogenarian husband. The occa- 
sion was their 50th wedding anniversary 


Admunistrative Law 


Confessions from Night Clinic, or How a Government 
Lawyer Learned to Stop Worrying and Love Pro Bono! 


celebration at a Central Florida retirement 
center. 

The interview lasted at least two hours. 
Mrs. X did most of the talking and I tried 
to get the basic information necessary to 
file a routine petition involving some small 
real property, little income and, thankfully, 
no minor children. Was this going to be my 
typical pro bono client? Where were the 
forms that could help me address the 
frustrations of a lady who decided, after 
over half a century of living with a man, 
that she wanted a new life (“Honey, the last 
20 years were pure awful.”), that she 
wanted to be free to find work and a place 
of her own? 

We parted cordially after exchanging 
phone numbers for the inevitable future 
contacts. 

To my relief, the other two clients 
scheduled for me that evening failed to 
appear. The lawyers in the other offices 
had completed their interviews and had 
left; in some cases they had even turned in 
dictation tapes for their initial pleadings. 
All I had were a few pencilled notes and a 
mental and emotional numbness. I 
thanked the patient receptionist and 
drifted into the moist Tallahassee night. 

How an experienced heretofore confi- 
dent government lawyer found herself in 
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such circumstances is a somewhat less 
dramatic story than Mrs. X. 

In the early 1980’s, when national and 
state attention focused on organizing more 
effective volunteer delivery of legal services 
to offset federal legal services funding 
cutbacks and to meet a well-defined unmet 
need, a small group of Government Bar 
members in Tallahassee began working 
with Florida Bar staff and staff of Legal 
Services of North Florida to devise a 
means of overcoming impediments to 
government lawyers’ participation in the 
programs. Those impediments generally 
fell into three categories: logistical, ethical, 
and attitudinal. 

The logistical impediments were the 
easiest to define. Government lawyers and 
other attorneys who were in-house, sal- 
aried, corporate employees simply lacked 
the support resources and flexibility of 
those in private law firms to donate time 
during regular working hours and the time 
of their office staff to provide legal 
assistance beyond the direct scope of their 
employment. Further, the legislatively 
defined indemnification for officers, 
employees and agents of state and local 
governmental agencies would not extend 
to malpractice actions arising out of the 
volunteer pro bono services. Thus, a 
majority of practicing attorneys in Talla- 
hassee could not effectively cooperate with 
either the long-standing local bar legal aid 
program or the more recent Florida Bar 
and legal services volunteer lawyer pro- 
gram. 

The ethical impediments perceived by 
government lawyers were related to con- 
cern about potential conflicts, since the 
exposure of these practitioners to legal 
services offices were the result of defense of 
lawsuits against their agency clients. Fur- 
ther, it was argued, any other type of legal 
assistance would be so foreign to their 
experience that Canon 6 of the Code of 
Professional Responsibility, requiring 
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competent representation, would be surely 
violated by their participation. 

The attitudinal impediment could be 
described as the “I gave at the office” 
syndrome. That is, some in the public 
sector felt that adverse working conditions 
in the form of heavy caseloads and medi- 
ocre wage scales already resulted in a 
substantial donation of service “pro bono 
publico.” 

In the face of those impediments, the 
dictates of Canon 2 of the Code of Pro- 
fessional Responsibility seemed unambig- 
uous and direct. Certainly Ethical Con- 
sideration 2-25 makes no distinction 
between attorneys in private practice and 
those who are employed by a public 
agency: 

The basic responsibility for providing legal 
services for those unable to pay ultimately rests 
upon the individual lawyer, and personal 
involvement in the problems of the dis- 
advantaged can be one of the most rewarding 
experiences in the life of a lawyer. Every lawyer, 
regardless of professional prominence or pro- 
fessional workload, should find time to partici- 


Prodded by the realizations that attor- 
neys in the private sector have historically 
attempted to meet the spirit and letter of 
Canon 2 and stirred by the call of respected 
bar leaders to all attorneys, the Govern- 
ment Bar cooperated in the establishment 
of the night clinic with the extensive 
backup support services of Legal Services 
of North Florida, Inc. 


When it commenced in early 1983, the 
clinic was scheduled for one night a month. 
Three attorneys from the Government 
Lawyer Volunteer Panel were assigned to 
each session to assist clients who had 
previously been thoroughly screened by 
legal services intake staff for guideline 
eligibility. Any necessary word processing 
services, maintenance of files, provision of 
forms, technical expertise, consultation 
and similar support services were fur- 
nished and continue to be very effectively 
provided by staff at Legal Services of 
North Florida. A blanket malpractice 
policy was and is provided for volunteer 
panel members. 


In the more than two years since the 


clinic opened, the level of panel participa- 
tion has tripled—compelling evidence that 
the impediments described above have been 
mostly surmounted. Approximately 100 
government lawyers are on the night clinic 
panel and the sessions have expanded to 
include two nights every month. Four, 
rather than the original three, lawyers are 
assigned each night. The type of cases 
consistently referred have been approxi- 
mately 50 percent dissolution cases and the 
other half “bread and butter” legal services 
cases: paternity, custody, consumer com- 
plaints, landlord/tenant disputes, con- 
tracts, wills and similar actions. In the rare 
event of conflicts, the case is simply referred 
back to the regular legal services staff 
attorneys or to other private volunteer 
counsel. 

For me, the system worked in Mrs. X’s 
case. After some very general background 
reading, I drafted the pleadings and re- 
viewed them carefully with one of the legal 
services attorneys. Other members of the 
panel, with extensive prior experience in 
domestic relations cases, listened to the list 
of procedural questions I had prepared 


each month 


All through the year... 


we have sent The Florida Bar Journal 
and The Florida Bar News your way 


Now during the holiday season we wanted 
to pause from the usual routine and say 
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and gave practical suggestions. With that 
assistance I was able to obtain meaningful 
information from Mrs. X in the several 
follow-up evening phone calls. My own 
prior social work experience helped with 
the necessary referrals to various social 
services agencies. There is a bittersweet end 
to her story. The day after we met finally, 
at lunch, again at the legal services office, 
to explain and sign the pleadings, she 
| called to tell me she was going to move 
i back to her home with her husband. He 
was sick and she wanted to take care of 
him. The file was closed. 

Contrary to my high hopes, the experi- 
ence with Mrs. X did little to ease the 
process in the case I was assigned on my 
next turn at the clinic. Mrs. Y was perhaps 
a more typical client—very young, several 
infant children, no property, and a men- 
tally unstable husband whose abuse of her 
and the children was well known and duly 
recorded by the local sheriff’s office and 
family services workers. He was outraged 
when she left with the children and threat- 
ened not only to contest the dissolution 
and custody but also to do injury to any 
involved in helping her. 

Again, the assistance of legal services 
staff was invaluable—some quick direction 


by Jeffrey H. Barker 


Those of us who work in the public 
sector have chosen to forego many of the 
opportunities of private practice. That 
choice has not exempted us from the 
higher duty owed by lawyers to the 
system of justice, particularly as it relates 
to access for the disadvantaged. While 
the judiciary may deserve a very special 
- examination regarding its members’ 
obligations in public service, all other 
public lawyers, including state attorneys, 
public defenders, bar staff, professors, 
state and local agency counsel, legal 
services lawyers, and the rest may need to 
reconsider both their responsibility to the 
public and the dichotomy created by any 
claim to exemption from the Canons of 
_ Ethics. This position has been endorsed, 
at least in part, by the American Bar 
Association in the passage of a resolution 


T e Benefits of Giving My Time 


on emergency relief, suggestions on how to 
prepare witnesses for a contested hearing 
and other technical advice. Most fortu- 
nately, however, the husband found his 
way to the Tallahassee Bar Legal Aid 
Clinic and to an attorney who did not 
routinely practice in domestic relations but 
who was a seasoned veteran of legal aid. 
This attorney’s quiet, firm and highly pro- 
fessional demeanor somehow accom- 
plished what the sheriff’s deputies, social 
workers and counselors had failed todo. A 
temporary order was entered by consent 
and the petition and a stipulated final 
order proceeded to an uncontested hear- 
ing. 

My contacts with Mrs. Y had been 
frequent and intense. Outside the court- 
house, after the final hearing, she cried 
with relief and hugged me. I managed not 
to cry and was also relieved and immensely 
gratified that Mr. Y had not appeared with 
another change of temper to carry out his 
irrational threats. You don’t get that kind 
of reward from rule hearings or drafting 
government contracts. EC2-25 is right! 
Personal involvement in the problems of 
the disadvantaged can be one of the most 
rewarding experiences in the life of a 
lawyer. BJ 


which called for the repeal of restrictions 
against federal attorneys doing pro bono 
work, 


My own personal experience in rejoin- 
ing organized pro bono work has re- 
taught me the benefits of giving my time 
without expecting payment. Had I not 
taken the case, it would have either added 
to the caseload of an overworked staff 
lawyer, or caused the client to wait for the 
legal advice necessary in. his situation. | 
have also been reminded of a basic 
premise: as more lawyers participate in 
pro bono or public service, the fewer 
number of times any of us will need to 
donate that work. The work is needed; 
the Canons require the effort; claims for 
exemptions are difficult to justify; the 
benefits are evident. 


Mary Clark, Tallahassee, is a hear- 
ing officer with the Department of 
Administrative Hearings. She re- 
ceived her B.A. in English in 1965 
from Loyola University in New 
Orleans. After four years in social 
work and education she returned to 
school and in 1971 received her J.D. 
from Florida State University. Ms. 
Clark has served as an attorney for 
Florida Department of Health and 
Rehabilitative Services, the Florida 
Department of Administration and as 
general counsel for the Florida 
Department of Community Affairs. 

She writes this column on behalf of 
the Administrative Law Section, 
George L. Wass, chairman, and 
Drucilla Bell, editor. 


Jeffrey H. Barker is executive 
director of Florida Legal Services, 
Inc., in Tallahassee. He received his 
A.B. in economics from the Uni- | 
versity of North Carolina and his | 
J.D. from the University of Florida. 
He was admitted to practice in 1971. — 
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How our 10-part 


harmony 


closed properties states... 


Despite unusual arrangements. 


A recent 11-property, $418 million Marriott project 
was unusual for a score of reasons. 

It involved a unique financial arrangement 
believed to be a first in the hotel industry. And the 
properties—all in various stages of development— 
were situated in — states and stretched from 
Miami to Seattle. program called for simultaneous 
Closings for each one. If one title fell through, the 
entire deal could collapse. 

The purchasers knew that only a title company with 
national capabilities, financial strength and skilled 
professionals could conduct a transaction of this size 
and complexity. They chose Commonwealth. 

Commonwealth's national title service specialists— 
experts at large, multi-state and multi-property 
deals—worked in concert with on-site managers in 
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ten offices and agencies and closed the deal without a 
single sour note. 

When you need title service tuned to your special 
needs, call the Commonwealth office or agent nearest 
you. No matter how large or unusual your transaction, 
our full-scale capabilities will bring music to your ears. 


For information regarding Commonwealth 
agency representation, contact: 


ComMMONWEALTH LAND 
TITLE INSURANCE COMPANY 

A Reliance Group Holdings Company 

126 E. Lucerne Circle ¢ Orlando, FL 32801 

(305) 425-6121 « (FLA WATS) (800) 432-8518 


é 


Corporation, Banking& Business Law 


In August 1984, the Corporate Counsel 
Committee of the Corporation, Banking 
and Business Law Section of The Florida 
Bar initiated a project to ascertain the 
extent of and need for pro bono activities by 
corporate counsel in the State of Florida. In 
support of this effort, it established a 
subcommittee who contacted attorneys 
from approximately 25 corporations 
located in Florida to ask about their 
participation in corporate sponsored pro 
bono programs. While this inquiry indicated 
that many, if not a majority, of corporate 
legal departments were not involved in 
formal corporate sponsored pro bono 
programs, they found that Florida was not 
totally void of such activity. 

At the January 1985 meeting of the 
Corporate Counsel Committee, the com- 
mittee determined there is an interest and a 
need to provide corporate sponsored pro 
bono activities. As members expressed an 
interest in becoming involved in repre- 
senting the elderly and nonprofit corpora- 
tions as well as in furthering law related 
education, the subcommittee was directed 
to recommend and develop model programs 


applicable to corporations with small and’ 


medium-sized legal staffs. 

The models which were recommended 
are as follows: 

@ Participating in existing legal projects. 
Corporate attorneys could participate in 
private bar panels of legal services projects 
or existing pro bono projects, such as the 
Hillsborough County Corporate Counsel 
Clinic. Many legal services programs 
throughout the country are developing 
private bar panels to supplement their 
resources and welcome organized corporate 
counsel involvement. 

@ Matching with nonprofit groups and 
community organizations. A corporate law 
department could be matched with a state 
or local community group to provide as- 
sistance with incorporation or tax questions, 
technical advice on legislative activities and 
general pro bono legal counsel. For instance, 
Mutual of New York incorporated and 


by Nancy Noble Burton and Leslie Reicin Stein 


Florida Corporate Counsel Pro Bono Activities 


obtained tax-exempt status for the Fort 
Apache Boys Club, thereby enabling it to 
continue its vital mission. Corporate law 
departments could be matched with non- 
profit entities in an endless array of creative 
endeavors, such as arts and humanities, 
parks and recreation, assistance to senior 
citizens and minors, community crime pre- 
vention and housing rehabilitation. ! 

@ Providing law related public education 
and increasing public understanding of the 
law. Corporate counsel could participate in 
law related public education programs of 
The Florida Bar, via the Law Related 
Education Program (hereinafter referred to 
as LRE). The LRE has established a law 
awareness program which advocates the 
inclusion of quality law education in grades 
K-12 throughout Florida schools. Currently 
65 out of 67 Florida school districts have 
some form of law education in one or more 
schools. LRE welcomes the opportunity for 
business sector involvement, such as 
corporate counsel, to assist teachers in the 
classroom and aid LRE in selecting re- 
cipients of legislative mini grants to be 
awarded to school districts for the partial 
funding of K-12 law education courses. 

@ Volunteering in projects in law-related 
areas assisting the elderly. Corporate 
attorneys could agree to act as volunteer 
guardians for elderly in need of protective 
services and without willing friends or 
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relatives where fees would not be generated 
for the private bar. In addition, corporate 
attorneys could assist the elderly in the 
areas of consumer complaints, landlord 
and tenant disputes, age discrimination, 
income assistance, such as Social Security, 
SSI and governmental pension or supple- 
mental plans, health assistance programs 
including Medicare and Medicaid, and 
probate matters.? 

The Corporate Counsel Committee 
decided that each of the models could be 
readily implemented by corporations with- 
out the necessity of the participating 
corporation to establish an internally 
managed pro bono program. Model “A” 
was deemed to be particularly attractive to 
corporations with small to medium-sized 
legal staffs. Corporate counsel from several 
corporations could jointly act in such a 
program. Models “B,” “C” and “D” would 
require as few as one corporate counsel per 
corporation but could accommodate many. 

Before promoting participation and 
development of pro bono programs, the 
Corporate Counsel Committee expressed 
the need to address concerns in the areas of 
malpractice insurance coverage, adequate 
training for the handling of matters beyond 
the scope of the participant’s corporate 
duties, and the willingness of corporate 
management to promote and support 
attorney participation. The committee 
researched these concerns and concluded 
that the inherent problems were not in- 
surmountable and had been addressed by 
other organizations, 

The American Corporate Counsel Associ- 
ation (ACCA) has addressed the issue of 
malpractice insurance coverage for cor- 
porate pro bono programs. It is currently 
investigating the possibility of offering a 
group malpractice insurance policy. Some 
corporations have had their insurance car- 
rier extend coverage to include pro bono 
activities. Legal aid programs, such as 
BAVLP, have liability coverage for all their 
participants, including corporate counsel. 

The American Bar Association has sug- 
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A Law Practice 
Should Not Be 
A Practice Session 


With 90% of all civil cases ending in 
settlement, much of a litigators time 
is spent outside of the courtroom. 
Yet, few litigators begin practice 
with an adequate background in the 
pretrial stage of litigation. 


Training the Advocate: 
The Pretrial Stage 


Training the Advocate: The Pretrial 
Stage was developed as a practical 
way for the modern law office to 
train its members in the pretrial 
abe The series proceeds step 
y step through the techniques and 
strategies of pretrial work. 


The series is a flexible but com- 
prehensive —— which can be 
customized to suit your firm’s 
specific needs. Newly qualified and 
experienced attorneys alike will 
benefit from the scope and quality 
of this series. 


The Faculty: 

Jennifer J.S. Brooks Frederick B. Lacey 
Jim R. Carrigan James W. McElhaney 
Thomas A. Demetrio Morleen G. Rouse 
David L. Graven Deanne C. Siemer 
Robert F. Hanley Roy D. Simon, Jr. 


O $1995.00 

plete tape Training the Advocate: 
brochure (includes further (A sample of the scope, The Pretrial Sta 
descriptions, rental pack- format and quality of (Complete series. Ple: 
ages and individual tape the series. Please note note video format desired) 
purchase information) video format desired.) 
Video Format: 
D 3/4 inch 0 VHS 0 Betal O Beta ll O Beta tll 
O Check enclosed O VISA O MasterCard 


Card #: Exp. Date: 
Signature: 


gested several possible means to provide 
necessary training to participants. Those 
include use of volunteer instruction by local 
private attorneys, resource materials pro- 
vided by local lawyer referral services and 
law school support services such as law 
student participation. An example of an 
effective training program cited by the 
American Bar Association is that of the 
Volunteer Lawyers Project of the Boston 
Bar Association which offers continuing 
legal education free of charge to pro bono 
program participants in areas of law not 
normally associated with corporate practice. 

Finally, several points which can be used 
to encourage chief executive officer and 
upper management support include: con- 
tributing to community needs, improving 
attorney effectiveness by exposure to a 
variety of areas of law, making legal educa- 
tion and services available to the public, 
and participating in activities encouraged 
by the President’s Task Force on Private 
Sector Initiatives. 

At its June 1985 meeting, the Corporate 
Counsel Committee decided that the com- 
mittee would sponsor the preparation and 
distribution of a report on corporate spon- 
sored pro bono activities, including the 
proposed models and suggestions regarding 
their implementation, a bibliography of 
resource materials and a statewide directory 
of corporate sponsored pro bono programs. 
This project’s goal is to encourage the 
growth of corporate sponsored pro bono 
activities and a copy of this report will be 
made available, upon request, from the 
coordinator of the Corporation, Banking 
and Business Section of The Florida Bar. 
Interested readers may also contact the 
authors for copies of an ABA bibliography 
on this topic. BJ 


! See American Bar Association, ABA TASsk 
ForCE REPORT ON CORPORATE COUNSEL PUBLIC 
SERVICE PROGRAMS, (undated) for additional 
suggestions. 

2 See American Corporate Counsel Association, 
ACCA Guide to Pro Bono Programs, (1983). 


City/State/ZIP: 
Phone: C 


NITA 

1507 Energy Park Drive 
St. Paul, MN 55108 
(800) 225-6482 

4) In MN: (612) 644-0323 
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Leslie Reicin Stein, Tampa, is senior 
attorney for General Telephone Com- 
pany of Florida and chairman of the 
Bar’s Corporate Counsel Committee. 

Nancy Noble Burton, Tampa, is a 
member of the Bar’s Corporate 
Counsel Committee. 

They write this column on behalf of 
the Corporate Counsel Committee of 
the Corporation, Banking and Business 
Law Section, Stephen Roddenberry, 
chairman of the section, and Marianne 
Hurd, editor. 
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by Davisson F. Dunlap, Jr. 


This article could be titled “How to 
Avoid the Smoking Gun Memorandum” 
or “Cross-Examination as an Offensive 
Weapon” or “Why the Defendants Should 
Hang Together.” Several interesting and 
often-debated trial techniques and tactics 
that happened to come together in one very 
interesting piece of litigation not long ago 
might stimulate some thought about some 
conventional approaches to trying cases. 


In connection with an exclusive, limited — 


access development of bayfront property 
consisting of golf courses, marinas, club 
houses, tennis courts, and a combination 
of residential and condominium lots, there 
had been built over two and one-half miles 
of wide canals. These canals were fronted 
by approximately five miles of canal 
bulkhead walls. The canals were directly 
connected with a bay that was only a short 
distance from the mouth of an inlet leading 
into the Gulf of Mexico. 

The bulkhead walls had been construct- 
ed from large corrugated sheets, approx- 
imately four feet wide and 12 feet long. 
The sheets were “jetted” into the ground 
using water pumps and then aligned. A 
concrete cap was poured, tying the sheets 
together. Tie rods secured the cap to the 
ground behind the walls, which were then 
backfilled to complete the job. 

Within several years after the canal 
bulkhead walls. had been completed, a 
number of the lots began to. experience 
bulkhead failure These failures gradually 
progressed and within two years from the 
time they originally began to appear, had 
spread over the entire project. 

The property owners, through their 
homeowners’ association, undertook an 
investigation of the bulkhead failures. The 
experts that they hired determined that the 
failures were due to defective bulkhead 
material. They concluded that the bulk- 
head sheets were subject to groundwater 
acid attack and were not suitable for use in 
that environment. They also faulted the 


Trial Lawyers’ Forum 


When The Best Defense Is No Offense 


engineering firm for the selection and use 
of that particular bulkhead material. 

The plaintiffs were seeking roughly $5 
million, which represented the cost of 
replacing the bulkhead and redredging 
portions of the canal bottom that had 
silted in from the runoff of soil from the 
failed canal lots. 

In response to initial complaints by 
canal lot owners, the manufacturer sent 
employees to investigate the bulkhead fail- 
ures. Those corporate employees took 
measurements of wall heights, samples of 
the soil, and pieces of the deteriorated 
bulkhead. They later had the soil and 


‘bulkhead sheet samples analyzed and 


evaluated. Other than their observation 
that certain canal bulkhead wall heights 
and canal berm slopes were excessive and 
exceeded manufacturer’s recommenda- 
tions, they had no explanation for the 
bulkhead failures. After the test results 
were in they wrote several interoffice mem- 
oranda and reports. These confirmed the 
product’s failure in the field and further 
implied the bulkhead sheets might be sus- 
ceptible to groundwater acid attack. These 
memos found their way into the hands of 
the plaintiffs through discovery. 

Our firm was hired by the manufacturer 
to defend it against the resulting class 
action suit that was filed by the 250 angry 
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canal lot owners. In the complaint, the 
manufacturer was charged with placing a 
product on the market that should have 
provided 25 to 35 years’ of service and that 
had prematurely. failed. The plaintiffs 
claimed that within five years, 85 percent 
of the lots had failed bulkhead sections. 
They further claimed that the manufac- 
turer specifically warranted that the pro- 
duct would resist groundwater acid and 
that the groundwater acid attack was the 
chief cause of the failure. 

They also charged that, based on the 
product’s developmental testing records, 
the manufacturer had not made any tests 
of the bulkhead sheets to determine its 
susceptibility to groundwater acid attack. 
Plaintiffs’ experts were prepared to say 
that the existence of groundwater acid was 
a normally anticipated condition and that 
the failure to test the product specifically 
for its suitability in that environment con- 
stituted negligence. The trial was sched- 
uled to be a local, small-town jury trial 
pitting the foreign corporation and the 
engineers against the local homeowners. In 
spite of the presence of the design engineer 
as a defendant, everyone knew the manu- 
facturer was the “deep pocket” and pri- 
mary target defendant. 

In analyzing the defense of the case 
(there was no insurance coverage), several 
obvious, practical problems were working 
against us. Our chief corporate witnesses, 
while nice enough folks, were from New 
York City and would not play well before 
the local jury. Then there was the sticky 
problem of the “smoking gun memoranda 
and reports” that admitted that the com- 
pany officials were baffled by the perform- 
ance of the bulkhead sheets and that would 
be used by the plaintiffs in arguing their 
theory of the case. There was also a test by 
an outside consultant done for the manu- 
facturer that appeared to support the 
plaintiffs’ position. This report was also 
known to the plaintiffs. 
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Memoranda — What a Plaintiff's Lawyer 
Looks for 

The numerous interoffice memoranda 
were the type of thing, that as a plaintiffs’ 
lawyer, you always look for but rarely find. 
They were the stuff that opening state- 
ments, cross-examinations, and closing 
arguments are built around. They were the 
kind of ammunition that, combined with 
other skillful cross-examination, tend to 
leave witnesses embarrassed, ineffective, 
and totally discredited. 

From a defense standpoint, what was 
the best way to deal with these “admis- 
sions”? We started by putting ourselves in 
plaintiff's shoes; asking ourselves how the 
plaintiff would make the most effective use 
of this material at trial. Answering that 
question was the first step in dealing with 
the problem. 

Of course, the best thing for the client is 
for the jury never to see these reports and 
memoranda. In most cases there is no way 
to keep that type of evidence out of the 
record. Most of us have come to accept 
that proposition and concentrate our 
efforts on attempting to neutralize its 
effect. This case gave us an opportunity to 


Case Evaluation 


The odds against you winning your 
medical malpractice action unaided, 
are almost 3 to 1. 

The odds are better than 5 to 1 that 
you will win any case deemed 
meritorious by JD.MD. 


Whatever your needs, JD.MD has 
the experts, back-up services, and 
payment options to suit you and 
your client. Our compensation is 
directly related to our success in 
helping you. 


JD.MD PICKS UP THE 
ENTIRE MEDICAL SIDE 
OF YOUR CASE AND 
LEAVES YOU TO WHAT 
YOU DO BEST—THE LAW. 
THAT’S THE WINNING 
COMBINATION. 


For our complete brochure call 
our toll-free number today 
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rethink this standard wisdom. 

All of us seek to maximize the impact on 
the jury of our testimony and evidence, 
especially when it is highly damaging to the 
opponent’s case. In the situation involving 
the “smoking gun memoranda,” at what 
point in the trial would it have the maxi- 
mum impact on the jury? No two trials are 
the same, and the answer to that question is 
going to differ. In this case, the reports and 
memoranda written by those corporate 
employees who evaluated the bulkhead’s 
performance would be an integral part of 
the corporation’s defense. That being the 
situation, wouldn’t the best time to use it be 
when those witnesses take the stand? Feel- 
ing we might be inclined to take that 
approach, it was safe to assume that the 
same thought had crossed the minds of our 
opponents. 

Another key factor in the case was the 
reaction to the suit by the engineers. How 
many times in a lawsuit involving multiple 
defendants, particularly in construction 
litigation, do the various defendants end 
up shooting themselves in the foot. You 
know the scenario — the architect blames 
the contractor, who blames the manufac- 
turer, who blames the architect. All this 
time the plaintiffs sit on the sidelines and 
take the position that they do not know 
exactly which one of them is at fault; but 
apparently they all are and all plaintiff 
wants is to be paid. Almost all of us realize 
that it is in the best interest of our clients to 
attempt to minimize differences between 
defendants and to coordinate our efforts; 
but, oh, how rarely it occurs. In this case 
the architects were ably represented by an 
experienced attorney who had witnessed 
the problems that occur wren defendants 
point the finger at one another. He was 
sincerely interested in coordinating a de- 
fense with us and in doing everything he 
could to reduce our differences. It is the 
first time that I have had that degree of 
cooperation and coordination from a co- 
defendant in this type of litigation. As this 
case proceeded to trial, we had our expert 
witnesses discuss their theories of the case 
and exchange their ideas about the causes 
of the failure of the canal bulkhead walls. 
Thus, we were able to present a united 
front and force the plaintiffs to attempt to 
create and emphasize the differences be- 
tween us. 


Dealing with Damaging Evidence 
Given what the plaintiffs’ probable 
order of proof was going to be, the ques- 
tion then became how to deal with the 
damaging evidence. Realizing most of us 


would dismiss the possibility of keeping it 
out altogether, how would you go about 
keeping it out if you wanted to? If the 
plainiiffs are intent on introducing it in 
their case-in-chief, there is no practical way 
to keep it out of the record. However, if 
you assume that the plaintiffs are going to 
reserve the evidence and use it in cross- 
examination and rebuttal, then there is an 
alternative. That alternative is not to put 
on any witnesses. How about a few selected 
witnesses? For instance, could you put on 
your expert witnesses and not call your 
corporate witnesses? That might open the 
door for your opponent to argue that the 


Assume that you permitted 
yourself the thought of not 
putting on any witnesses, how 
would you go about doing it? 


content of the memos and reports were 
proper rebuttal evidence. The outcome of 
that argument largely depends on the trial 
judge. If you have atrial judge who is going 
to be very lenient with rebuttal testimony 
and who takes a broad view of what 
rebuttal evidence consists of, then he 
would probably admit it as rebuttal. 

That would result in the worst of both 
worlds. You would lose the ability of your 
corporate witnesses to explain the memos 
and would be saddled with the full impact 
of the dreaded reports and memos. The 
only way that you can be completely assur- 
ed of keeping them out is not to call a 
single, solitary witness. How many times 
have any of us ever given serious considera- 
tion to structuring a defense in a major 
piece of litigation in which no witnesses 
would be called? I think the answer to that 
question is rarely, if ever. 

Assume that you permitted yourself the 
thought of not putting on any witnesses, 
how would you go about doing it? How 
could you use the rest of the trial to place 
yourself in the best tactical position? Two 
major factors occurred to me. First, get 
maximum mileage out of your co-defend- 
ant’s expert witnesses and utilize your 
cross-examination of co-defendants’ 
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(engineers) experts to clarify the points in 
the case that are most favorable to you. 
Second, expand the cross-examination of 
plaintiffs’ witnesses, not only to discredit 
those witnesses, but to introduce key pieces 
of your evidence. If the plaintiff does not 
introduce any of the damaging evidence in 
his case-in-chief, and you have managed to 
get enough of your own essential evidence 
in the record, you might be in a position to 
rest without putting the first witness on the 
stand. 

As a matter of fact, that is exactly what 
happened. We had set aside three weeks for 
a jury trial. In the first week, the plaintiffs 


I do know that I am going to be 
far more aware of the potential 
problems of holding back 
evidence that is important to my 
case, confident that I can bring it 
out with witnesses that I think 
the opposition will call 


put on their case-in-chief. It was carefully 
planned and skillfully presented. During 
the cross-examination of plaintiffs’ wit- 
nesses, we were able to discredit much of 
their testimony and to identify and intro- 
duce many of our key pieces of evidence. 
During the second week of the trial, the 
engineers did an outstanding job of pre- 
senting their case and defense. During the 
time that their witnesses were on the stand, 
we made extensive use of those witnesses, 
turning them into manufacturer’s wit- 
nesses. At the end of the second week of 
trial, it had become apparent that the 
engineers’ case had ended on a high note. 


Which Witnesses to Call 

We were scheduled to put on our case 
next. That evening, we analyzed what 
witnesses we would call and what they had 
to offer that had not already been estab- 
lished. We asked ourselves what was the 
advantage of that testimony. Just as im- 
portantly, we considered how much dam- 
age the plaintiffs could do to those wit- 
nesses with the adverse memoranda and 
reports. We knew that the plaintiffs had 
laid a solid, if unemotional foundation in 
their case-in-chief. We also felt that some 
of the catalyst for their case, the evidence 


that might have the greatest emotional 
force and impact on the jury, was still 
sitting in their briefcases. 

After going through our analyses, our 
gut feelings told us that we had more to 
lose than to gain by putting on a full case. 
We wanted to put on a few expert witnesses 
that would help clarify and strengthen our 
position. We were afraid that the judge 
would permit the plaintiff to introduce just 
about any type of evidence as rebuttal to 
whatever the experts had to say. We came 
to the conclusion it was all or nothing. 
Either we walked into the courtroom and 
went full bore with our entire case, or we 
rested. You might imagine with between $4 
million and $5 million riding in the bal- 
ance, that was not an easy decision. 

I am forced to admit that one of the 
things that ran through my mind was, if we 
go forward and put on our full defense, 
even if we ended up with a sizeable verdict 
against us, everyone would slap us on the 
back and tell us that we had done a good 
job. However, if we failed to put ona single 
witness and then got stung with a large 
verdict, we would be candidates for the 
goat of the year award, not to mention that 
our malpractice carrier would probably be 
notified immediately. To the credit of the 
manufacturer’s house counsel who was 
with us, he concurred in our decision. 
Fortunately, that decision was not reached 
until it was too late to call corporate 
headquarters in New York and get ap- 
proval, and the session of the court was 
scheduled to begin too early the next 
morning to contact them beforehand. 


Defendant Rests! 

We walked in the courtroom the next 
morning and the judge said, “Is counsel 
ready to proceed?” Response: “Yes, your 
honor.” The judge replied: “All right, go 
ahead.” Next came two words: “Defend- 
ant rests.” There was dead silence in the 
courtroom. Although the judge had been 
on the bench a long time, he was taken 
aback. Co-defendant had been notified in 
advance as to what we were going to do; 
however, plaintiffs’ counsel seemed dumb- 
struck for a few minutes. Even the jury 
members could not mask their surprise. 
Plaintiffs’ counsel gathered his wits about 
him and requested a brief recess. 

Plaintiffs called one or two witnesses to 
rebut a few of the things that had been 
brought out in the engineers’ case. Plain- 
tiffs were unable to introduce the reports 
and memoranda of the manufacturer as 
rebuttal to the engineers’ case. Even the 
trial judge, who had been extremely liberal 


with plaintiffs throughout the proceeding, 
was not prepared to go that far. They 
stayed out. After another day and a half of 
closing arguments, the jury took about two 
and one-half hours to come back with the 
verdict. That verdict was a total defense 
verdict in favor of the manufacturer as well 
as the engineers. 

I realize that in many respects this case 
had some unique features. However, it is 
not that different from a lot of cases that I 
have come across in the construction liti- 
gation field. Although I do not think that 
this is a tactic that should be adopted as a 
general proposition, the skilled practition- 
er might want to tuck it away for future 
reference. 

I also believe that plaintiff's counsel 
might want to take heed. This would not 
have been possible if the plaintiffs had not 
reserved a great deal of their ammunition 
for rebuttal and cross-examination of de- 
fendants’ witnesses. I know all of us have 
been guilty of that in the past. I think we all 
need to remember that any time we make 
our ability to present evidence or to react in 
the courtroom dependent upon what we 
expect our opponent to do, we are taking a 
risk. Sometimes those risks are acceptable 
and sometimes they are not. I do know that 
I am going to be far more aware of the 
potential problems of holding back evi- 
dence that is important to my case, confi- 
dent that I can bring it out with witnesses 
that I think the opposition will call. I am 
also going to be more alert to the possibil- 
ity of structuring a defense with an eye 
toward eliminating those smoking guns. BJ 
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office is located in Tallahassee. He 
received his J.D. in 1971 from the 
University of Florida. He is the author 
of the chapter on damages in The 
Florida Bar Continuing Legal Educa- 
tion publication, Construction Liti- 
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Environmental and Land Use Law 


Public Responsibility for Public Resources—. 
Removing Barriers to Citizens’ Actions on Behalf of the Environment 


by John H. Hankinson, Jr., and B. Suzi Ruhl 


Florida is recognized as one of the most 
environmentally sensitive states in the nation 
with comprehensive environmental laws 
and a progressive state government. In the 
past three years, the Florida Legislature 
passed the Water Quality Assurance Act,! 
the Warren S. Henderson Wetlands Act,? 
and the Growth Management Act,> all 
major pieces of environmental legislation. 
Yet during these same three years almost 
250,000 citizens signed an initiative petition 
to place an amendment‘ to the Florida 
Constitution on the ballot that would pro- 
vide the citizens of Florida.a broad 
constitutional right to a clean environment 
and the ability to enforce this right in court. 
The initial proposal known as “Clean-Up 
84” was withdrawn because Florida 
Supreme Court cases tightened the “single 
subject” rule with regard to constitutional 
amendments and there was concern “Clean- 
Up 84” would not pass muster. Citizen 
concern remains high, however. 

If Florida’s environmental laws are so 
progressive and state leaders are generally 
sympathetic to the goals of environmental 
protection, why then the strong interest in 
strengthening constitutional protection of 
the environment? Despite enlightened 
environmental laws and leadership, the 
public sees that the quality of Florida’s 
environment is continuing to decline rapidly 
as a result of pollution and development 
accompanying phenomenal population 
growth. More importantly, citizens feel 
powerless to use the legal system to insist 
that Florida’s environmental laws be fully 
enforced to maintain environmental quality. 

Is this perception accurate? This is a 
complex question, but there is ample. evi- 
dence that this is a legitimate complaint. 
Fred Bosselman, environmental and land 
use attorney, recently observed that there is 
very little environmental litigation brought 
by citizens in this state compared to the 
activity in other states. During the past 15 
years, while many states were opening their 


judicial system to public participation, 
Florida has been tightening its rules to 
discourage public involvement.°® 


Barriers to Legal Access 

Obstacles to citizen legal involvement in 
environmental issues can generally be 
divided into two categories: standing or 
authority to bring an action, and inadequate 
resources to present a case effectively. 
@ Standing 

A look at four major areas of environ- 
mental law generally supports the con- 
clusion that citizens lack authority to use 
the legal process to compel enforcement of 
environmental laws or to seek review of 
unlawful decisions. 

1. Developments of Regional Impact 

Standing to challenge a development of 
regional impact (DRI) development order 
issued by.a local government is limited to 
“the owner, the developer, an appropriate 
regional planning agency... or the state 
land planning agency .. ..”” Adjacent citizen 
associations,* adjacent counties,’ and even 
land owners included within the boundary 
of a DRI application but who were not to be 
subject to the conditions of the DRI! have 
been found.to be without standing to appeal 
the development order. 
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2. Common Law 

Common law actions such as seeking to 
enforce a public trust or to abate a public 
nuisance require the plaintiff to demonstrate 
“special injury,” or an injury different. in 
kind and degree from that suffered by the 
community at large.'! Courts have essential- 
ly limited legal redress of environmental 
degradation through common law remedies 
to those persons who live next door. 

3. The Florida Environmental Protection 
Act 

F.S. §403.412, known as the Florida 
Environmental Protection Act (hereinafter 
§403.412) was designed to give citizens new 
substantive rights to compel compliance 
with environmental laws. In Florida Wildlife 
Federation v. State Department of Environ- 
mental Regulation, 390 So. 2d 64 (Fla. 
1980), the Supreme Court held that citizens 
could institute suit. to have environmental 
laws enforced without a showing of special 
injury, if they comply with the specific 
standing provisions included in §403.412. 
The usefulness of this provision has been 
limited, however, by provisions requiring 
the award of attorneys’ fees and costs to the 
prevailing party and a requirement that the 
plaintiff post a bond to cover any such 
award that may be assessed. Most citizens 
or groups that might bring suit under this 
provision cannot afford to post such a bond 
or are unable to assume the risk of paying 
what may amount to substantial attorneys’ 
fees if they lose the case.!2 

4. Local Government Comprehensive 
Planning Act 

Citizens have attempted to use provisions 
of the Local Government Comprehensive 
Planning Act (LGCPA),"3 requiring the 
actions of local government officials to be 
“consistent” with. adopted local plans, to 
promote environmentally sound land. use 
decisions. In Citizens Growth Management. 
Coalition of West Palm Beach, Inc. v. City 
of West Palm Beach, Inc., 450 So. 2d 204 
(Fla. 1984), the Supreme Court of Florida 
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rejected attempts by a citizens’ group to 
challenge a rezoning action based on its 
inconsistency with the local plan. The court 
denied standing, holding “that only those 
persons who already have a legally recog- 
nizable right which is adversely affected 
have standing to challenge a land use 
decision on the ground that it fails to 
conform with the comprehensive plan.” 
The court in effect applied the standing 
required in traditional rezoning cases, which 
requires the showing of special injury. The 
1985 Legislature made substantial changes 
to the LGCPA relevant to this discussion 
which will be examined briefly below. 

In each of these four areas, Florida law 
on standing imposes substantial barriers to 
citizens seeking to have environmental issues 
adjudicated. Other states do not use the 
principles of standing to rigidly bar citizens 
from raising resource protection issues 
before courts. In California, for example, 
the courts have established lower standing 
thresholds where they have found a real 
controversy of public importance, even if 
the persons bringing the action could not 
show specific injury to their interests: 
When the duty is sharp and the public need 
weighty, the courts will grant a mandamus at the 
behest of an applicant who shows no greater 
personal interest than that of a citizen who wants 
the law enforced . ... When the public need is less 
pointed, the courts hold the petitioner to a 
sharper showing of personal need.'4 

While the California courts are careful to 
determine whether a real case or controversy 
exists in order to avoid issuing advisory 
opinions, they are also very aware that a 


clearly justiciable case of great public im- 
portance can be presented even where the 
complainant is not seeking to protect purely 
personal interests. As one commentator 
stated, this willingness of the court to find 
standing based on more general or public 
injury, such as in addressing illegal conduct 
by public officials, is particularly appropri- 
ate in the environmental area: 
It would be utterly unreasonable to afford the 
most sophisticated kind of legal protection— 
judicial protection—only to the more traditional 
needs and interests, such as private property 
rights, and to deny it to the new societal needs 
that are quickly becoming vital to the very 
survival of human civilization. '5 
@ Resources 

As a general rule citizens lack the re- 
sources to participate meaningfully in en- 
vironmental decision-making forums. In 
the legislative arena, very few lobbyists, 
sometimes only one on any given issue, are 
present to represent citizen interests in 
resource conservation, while economic 
interests that may be affected by environ- 
mental laws are represented by dozens of 
talented and experienced lobbyists. In 
agency rulemaking, where legislative pro- 
nouncements are given substance and imple- 
mented, there are frequently no citizen 
representatives present and rules are largely 
a product of negotiation between the agency 
and affected interests. This problem is par- 
ticularly acute in judicial or administrative 
forums involving individual permits or 
activities affecting the environment. 

A citizen without sizeable resources faces 
real difficulty finding an attorney with 


expertise in this very specialized area of the 
law who will handle a resource protection 
case. Even if a citizen can afford an attorney, 
many environmental attorneys would have 
a conflict of interest or may simply not be 
willing to offend current or future develop- 
ment clients by vigorously advocating en- 
vironmental protection positions. Similar 
cost and availability problems exist with 
securing expert witnesses for environmental 
litigation. 


The Value of Citizen Involvement 

What difference does it make from an 
environmental quality standpoint that 
citizens are excluded from raising environ- 
mental issues in legal forums in Florida? A 
review of citizen involvement in other juris- 
dictions demonstrates that citizens can make 
a substantial contribution to both policy 
development and enforcement of environ- 
mental laws. 

The involvement of public interest ad- 
vocates in the development and application 
of federal environmental laws illustrates the 
positive role such participation can bring in 
the evolution of sound resource protection 
policy. Many federal environmental statutes 
would have had much more limited effect 
without the vigorous advocacy of citizen 
groups. For example, in Calvert Cliffs’ 
Coordinating Committee, Inc. v. Atomic 
Energy Commission, 449 F, 2d 1109 (CA. 
D.C. 1971), the National Environmental 
Policy Act (NEPA) was interpreted to 
require federal agencies to consider the full 
range of environmental impacts of their 
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activities, thereby establishing NEPA as an 
integral part of federal agency decision- 
making. Section 404 of the Clean Water Act 
would still be applied only in navigable 
waters if environmental groups had not 
pressed for a broader interpretation,'® we 
would still be waiting for effluent limitations 
on toxic substances from EPA,’ and the 
Department of Energy would continue to 
ignore federal hazardous waste laws in their 
disposal of nuclear and hazardous waste.'* 

Citizens have also made a substantial 
contribution to the enforcement of federal 
environmental laws. Anticipating that 
federal agencies may be sluggish in moving 
to carry out their responsibilities under 
environmental laws or that limited resources 
may prevent effective agency enforcement, 
Congress has included citizen suit provisions 
in all but two major environmental laws 
since the Clean Air Act.!9 These provisions 
differ somewhat, but in general they 
authorize a citizen whose interest is or may 
be adversely affected to bring an action for 
injunction, fines, or penalties for violation 
of an effluent standard or limitation or 
other requirement of federal law. Successful 
plaintiffs are entitled to recover costs in- 


cluding attorneys’ fees. To avoid a multi- 
plicity of suits, Congress required that 
written notice be sent to the violator and the 
agencies 60 days before suit may be filed, 
and suit is barred if the agency involved is 
diligently prosecuting an enforcement 
action. Between 1978 and 1984, 349 citizen 
actions were filed utilizing these provisions, 
and some substantial fines and penalties 
have been recovered. More importantly, 
some serious sources of pollution have been 
abated. 

In Florida, by comparison, citizen legal 
actions have had important results in iso- 
lated instances, but it is difficult to point to 
a major Florida environmental statute that 
has been broadened in impact as a result of 
citizen legal action. While it is difficult to 
divine what changes in Florida’s environ- 
mental law might have occurred with active 
citizen legal involvement, there are clearly 
very important provisions of state law that 
have not been fully implemented and for 
which public interest legal action may have 
resulted in more effective implementation 
of environmental laws.?! 

For example, the exclusion of standing 
for citizens to appeal in the DRI context has 
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contributed to the failure of Ch. 380 to 
achieve the goals envisioned by its drafters. 
The very definition of a DRI has been 
narrowly interpreted and applied. The 
statute defines a DRI as “any development 
which, because of its character, magnitude, 
or location would have a substantial effect 
upon the health, safety or welfare of citizens 
of more than one county.” However, the 
rules implementing this definition have 
largely ignored character and location, al- 
lowing projects to be exempted from review 
even when located in environmentally sensi- 
tive areas because the “magnitude threshold” 
was the primary yardstick used to deter- 
mine if a project was a DRI. 

For the last decade Florida’s environmen- 
tal agencies have generally done an out- 
standing job in furthering the resource pro- 
tection objectives set out by statute. 
However, it would be naive and contrary to 
the underlying principles of our adversary 
system of justice to assume that these objec- 
tives are best advanced by requiring an 
agency possessing limited resources to serve 
as both advocate and decision-maker in an 
often highly charged political environment. 
Furthermore, effective advocacy can ensure 
that the full extent of environmental pro- 
tection contemplated in law is implemented. 

Other states have recognized the value of 
preserving an adversary process and an 
opportunity for citizens to participate mean- 
ingfully in state regulation of environmental 
resources. During reorganization of state 
government in Wisconsin in 1967, the At- 
torney General was authorized to designate 
an assistant attorney general as public inter- 
venor to intervene in proceedings to protect 
public rights in water and other natural 
resources.?2 A citizens advisory committee 
helps select issues for the public intervenor. 
An evaluation of the contribution of the 
public intervenor reached this conclusion: 


There is substantial evidence that the function 
assigned to the Public Intervenor by the 
legislature—acting as an advocate for such public 
rights—is as important as it was perceived by the 
legislature in 1967. Those who pollute water or 
air, dam streams for a recreational development, 
and take other actions which affect public rights 
in water and other natural resources usually have 
a substantial economic stake in the outcome of 
administrative and court proceedings affecting 
their activities. They are represented by counsel 
and an array of experts. The beneficiaries of 
“public rights,” on the other hand, are diffuse, 
often unorganized and have only small economic 
stakes as individuals. Public rights will ordinarily 
go unrepresented unless the Public Intervenor is 
there.?3 


The public intervenor model helps to ad- 
dress not only the standing problem facing 
citizens in advocating on behalf of resource 
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protection goals (standing is legislatively 
authorized), but also makes available the 
resources needed to present effectively the 
very technical and complex information 
required in making an informed decision on 
an important environmental issue. Since 
the public intervenor focuses on issues of 
statewide importance and selects issues 
based on considerations of establishing 
sound statewide environmental policy, such 
participation helps to ensure orderly and 
effective development and implementation 
of environmental programs. It also pro- 
motes confidence in citizens that their 
government is truly interested in seeing that 
public values in water and other natural 
resources are respected and conserved. 


Proposals for Legislative Reform 

The public interest in the “Clean-Up 84” 
initiative prompted much debate about the 
need for such an amendment to the Florida 
Constitution. The Environmental Land 
Management Study Committee II (ELMS 
II), convened by Governor Graham to 
examine the state’s land use and growth 
management programs, reviewed the issue 
of citizen standing in environmental and 
land use cases. In examining §403.412, 
ELMS II concluded that the act had not 
achieved the legislature’s purpose: to allow 
citizens to bring public interest lawsuits to 
enforce state laws protecting Florida’s 
natural resources. Recommendations were 
also made in the DRI and LGCPA standing 
and enforcement context as well. The ELMS 
Il recommendations were: 

@ To amend §403.412 to remove the 
bond requirements and to make the award 
of costs and fees discretionary unless the 
suit was brought in bad faith or for harass- 
ment; 

@ To extend the coverage of §403.412 
to include “land” as a resource to be 
protected; 

@ To allow “substantially affected per- 
sons” an avenue to appeal DRI develop- 
ment orders; 

@ To enlarge the ability of citizens to 
appeal local development orders as incon- 
sistent with the local plan and to require 
individual plan amendments to be supported 
by substantial competent evidence and not 
protected by the “fairly debatable” review 
standard.?4 

In early 1984 the Florida Chamber of 
Commerce and the Environmental Service 
Center convened a panel of distinguished 
attorneys to review the “Clean-Up 84” 
proposal.?5 They rejected the initiative as 
unsound, but recommended a more limited 
legislatively drawn proposal. They also in 


concept supported the ELMS II recom- 
mendations on citizen participation. Despite 
these recommendations, attempts during 
the 1984 session to negotiate a legislative 
alternative to “Clean-Up 84” that would 
include these standing improvements failed. 
Perhaps as a result of the perceived consti- 
tutional infirmities of the “Clean-Up 84” 
initiative,2* development interests did not 
appear inclined to support a viable legis- 
lative alternative. 

In the 1985 session, the Growth Manage- 
ment Act was based in large part on the 
recommendations of the ELMS committee. 
Although the recommendations of the com- 
mittee were fashioned and presented as a 
“balanced package,” the recommended 
changes to §403.412 were noticeably absent 
in the proposed legislation.2” The “standing 
issue” became the major battleground in the 
legislative consideration of the growth 
management bill. The ELMS recommenda- 
tion allowing “substantially affected per- 
sons” a procedure to petition for appeal in 
the DRI context was the next casualty, and 
the growth management package almost 
unravelled over standing and the ability of 
citizens to insist that local government land 
development regulations and orders be con- 
sistent with adopted local plans.?* 

While a compiete analysis of the standing 
and consistency requirements included in 
the new growth management legislation is 
beyond the scope of this article, cursory 
review of these provisions and discussions 
with attorneys who worked on this legis- 
lation suggest that the ability of citizens to 
compel local government land use decisions 
to be consistent with local plans is not 
significantly broadened. Indeed, some of 
these provisions may have an opposite 
effect. For example, the new law states that 
the adoption of a land development regula- 
tion is “legislative in nature and shall not be 
found inconsistent with the local plan if it is 
fairly debatable that it is consistent with the 
plan.” While this reflects current Florida 
case law, in other states such as Oregon the 
courts have found specific land regulation 
actions implementing plans to be judicial in 
nature and have required proof that the 
change is consistent with the plan or a nec- 
essary amendment to it.3° By “enshrining” 
the fairly debatable standard, local plans 
will remain disconnected from the actual 
work of regulating land use and the useful- 
ness of such plans as a basis for an effective 
growth management program will be badly 
compromised. 

The new law also requires that a land 
development regulation must be challenged 
on the grounds that it is inconsistent with 


the local plan within 12 months of enact- 
ment; after 12 months the regulation is 
deemed consistent. In reality, most citizens 
do not become interested in land develop- 
ment regulation until a particular develop- 
ment activity is proposed or begins. If the 
statute authorizing the activity was adopted 
over a year ago, the citizen is barred from 
raising the consistency issue, even if he can 
demonstrate standing!?'! It would appear 
that the legislature has left the issue of 
improving citizens’ ability to raise important 
environmental and land use issues in Florida 
courts to “another day.” 


Conclusion and Recommendations 
The intensity of the debate over citizen 
standing in the consideration of the growth 
management legislation during the 1985 
session of improving access to courts il- 
lustrates the difficulty citizens face in 
securing access to Florida courts and ad- 
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ministrative forums for redress of environ- 
mental injury. While development interests 
have a legitimate concern in avoiding time 
consuming and expensive litigation that 
affect their projects, citizens also have a 
right to expect that courts will consider real 
cases and controversies involving the impact 
of private activities on environmental quality 
and a right to insist that agencies enforce 
the environmental laws the legislature has 
adopted. Floridians, unlike the citizens of 
other states, are virtually powerless to seek 
such redress currently because of antiquated 
and rigid standing requirements, inappropri- 
ate application of review standards such as 
the “fairly debatable” standard, and the 
lack of attorneys and experts willing to 
assist citizens in litigating legitimate resource 
protection issues. 

The environmental and land use bar 
should consider its responsibility in insuring 
that Florida’s legal system does not operate 
unfairly to deny the adjudication of legiti- 
mate claims by citizens seeking to enforce 
the state’s resource protection laws. The bar 
should evaluate the extent to which avail- 
ability and cost of counsel is preventing fair 
presentation of such claims, and implement 
measures to address any deficiencies found. 
Perhaps environmental and land use repre- 
sentation could be used to meet the pro 
bono obligations of attorneys. It should 
also consider other ways to improve the 
fairness of the legal process in this area, 
such as by supporting reasonable citizen 
suit provisions along the lines of those 
included in federal environmental laws, or 
by helping to develop programs similar to 
Wisconsin’s public intervenor. The bar’s 
involvement can make a great deal of 
difference in the quality of justice in 
Florida, and, ultimately, in the quality of 
life in this state. BJ 
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Labor Law 


The New Dotson Majority: 
Bargaining Units and Organizing Rights 


A Return to Balance 


by George Barford 


The decisions which follow reflect a 
sampling of the new Dotson majority 
decisional law in the areas of bargaining 
unit determinations and organizing rights 
from Our Way, Inc. decided in late 1983, 
through part of 1985 when the departure of 
member Zimmerman reduced the Board to 
three members. ! 


Bargaining Unit Decisions 

In Ohio Valley Supermarkets, Inc., 269 
NLRB No. 69, 115 LRRM 1238 (1984), the 
Board considered a bargaining unit issue in 
the retail grocery industry in a case involv- 
ing three retail grocery stores which were 
geographically proximate to each other. 
The union sought a unit limited to one 
store, and the regional director found a 
single-store unit presumptively appropri- 
ate. The Board reversed, finding that the 
single-store presumption had been effec- 
tively rebutted and that only a unit com- 
prised of employees at all three stores was 
appropriate. 

The Board, consistent with a trend by 
the Dotson majority of expanding the size 
of bargaining units, emphasized the highly 
integrated and administratively centra- 
lized nature of the operations of the three 
stores. The Board noted that final author- 
ity on all personnel decisions, advertising, 
seasonal and major purchasing, pricing, 
recordkeeping and paycheck deliveries 
were done by the main office. The Board 
also pointed out that uniform labor rela- 
tions policy and work rules were set by the 
employer’s general manager, and all job 
classifications, wage scales, and benefits 
were the same for employees at all three 
stores. The regional director had con- 
cluded that store managers were primarily 
responsible for day-to-day operations. The 
Board, on the other hand, found that the 
main office control restricted the authority 
of the store managers. Thus, where a 
showing can be made that individual store 
managers lack autonomy and there is a 


high degree of centralized administration 
and control, the Board is now likely to find 
that a single-store unit is no longer appro- 
priate. 

Another case involving expansion of a 
bargaining unit is Harvard College, 269 
NLRB No. 151, 115 LRRM 1290 (1984). 
There, the union sought a unit of clerical 
and technical employees, including service 
employees of Harvard Medical Area 
Schools. The original petition, filed in 
1975, was dismissed by the regional direc- 
tor on lack of community of interest 
grounds. In 1977, the Board found that the 
unit was an appropriate unit. Harvard 
College, 229 NLRB 586, 95 LRRM 1390 
(1977) (“Harvard I’). The petitioner in 
Harvard II was essentially seeking the 
same unit as that previously sought in 
Harvard I. 

The new Dotson majority, indicating 
that it was considering such factors as prior 
bargaining history, centralization of 
management, particularly with regard to 
labor relations, the extent of employee 
interchange, differences or similarities in 
employee skills and functions, and geo- 
graphical location of facilities, disagreed 
with the Harvard I holding. Much like its 
reasoning in Ohio Valley, the Board noted 
the highly centralized nature of the Har- 


vard Coliege system, including the centra- 
lized control over funding, budgeting, ac- 
counting, payroll, maintenance, dining 
facilities, utilities, and protective and cus- 
todial services. The Board further noted 
that the effectuation and implementation 
of personnel policies was highly centra- 
lized and that a uniform policy existed with 
respect to grievance handling. 

The Dotson majority held that, in de- 
ciding whether a unit that is less than 
university-wide is appropriate, the Board 
determines if the petitioned-for group of 
employees shares a community of interest 
sufficiently special to warrant separating 
them from other employees. 

Member Zimmerman’s dissent stated 
that the facts had not changed substan- 
tially since the Board’s original decision in 
Harvard I, other than the fact that the 
university had abolished the medical area 
personnel office, which member Zimmer- 
man characterized as merely a cosmetic 
change which had not altered the separate 
and distinct personnel practices that had 
been in existence since Harvard I. Under 
Harvard II, it is clearly going to be much 
harder for unions to carve out smaller units 
in which they would have a better chance of 
winning an election. 

The leading bargaining unit determina- 
tion of the Dotson majority to date is its 
decision in St. Francis Hospital, 271 
NLRB No. 160, 116 LRRM 1465 (1984) 
(“St. Francis IT’). Signaling a major 
change in its approach to units in the 
health care industry, the Board vacated its 
earlier decision in St. Francis Hospital, 265 
NLRB 1025, 112 LRRM 1152 (1982) (“S¢. 
Francis I’), which had held that a main- 
tenance employees bargaining unit was 
appropriate. 

The Board cited the earlier St. Francis I 
dissents of former Chairman Van de Water 
and member Hunter which focused on the 
congressional concern of avoiding undue 
proliferation of units in the health care 
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field and the adverse reaction of circuit 
courts to prior board decisions. Crafting a 
new approach, the Dotson majority 
adopted a disparity-of-interests test em- 
phasizing that “. . .the appropriateness of 
the petitioned-for unit is judged in terms of 
normal criteria but. . .disparities. . .be- 
tween the wages, working conditions, .. . 
etc. of the requested employees and those 
in an overall professional or nonprofes- 
sional unit must be established to grant the 
unit.” 116 LRRM at 1470. The Dotson 
majority indicated it was not following a 
per se approach in finding two units ap- 
propriate, bu: rather would follow a case- 
by-case approach with no unit being 
appropriate per se. 

Member Zimmerman’s dissent reflected 
his view that, in effect, the majority was 
hinting at a standard of two basic units— 
professional and nonprofessional. Members 
Zimmerman and Dennis both unsuccess- 
fully suggested the Board utilize its rule- 
making powers to clearly define appro- 
priate health care units. 

In St. Luke’s Memorial Hospital, 274 
NLRB No. 202, ___ LRRM ____ (1985), 
one of the first hospital unit decisions since 


St. Francis II, LPN’s were found to be an 
inappropriate unit. Notwithstanding a 
contrary finding by a regional director, the 
Board held the petitioned-for unit was 
“clearly inappropriate.” While relevant, 
the prior bargaining history was not con- 
sidered to be controlling. The Board rea- 
soned that there were no “sharper than 
usual” differences between the LPN’s and 
other technical employees. The case was 
remanded for a determination as to 
whether a technical nonprofessional unit 
was appropriate. 

It may take some time for employers and 
unions alike to be able to determine what 
will and will not be an appropriate unit in 
the health care industry. What is clear, 
however, is that an employer wishing to 
contest the appropriateness of a unit once 
considered to be a sure bet to be found 
appropriate may have a better than even 
chance of successfully contesting the unit’s 
appropriateness. 

Continuing to expand the size of bar- 
gaining units, the Dotson majority next 
reviewed a bargaining unit issue in Atlanta 
Hilton, 273 NLRB No. 9, 118 LRRM 1032 
(1984). Contrary to the union’s position in 
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that case, the Dotson majority, noting that 
the hotel was specifically organized for 
convention business, found a hotel-wide 
unit to be appropriate because of the 
highly integrated functions and mutual 
interests of the employees, the centralized 
control of the hotel’s day-to-day opera- 
tions, the daily work contacts of employees 
in different departments, and transfers of 
employees between departments. 

Member Zimmerman dissented on the 
basis that the Board, as a matter of policy, 
should not have reconsidered the unit 
determination it had previously rendered 
in December 1982 since the interest in 
reconsidering the representation issue was 
outweighed by the advantages of stability 
in the law. 


Organizing Rights Decisions 

A leading case of the newly emerged 
Dotson majority was Our Way, Inc., 268 
NLRB No. 61, 115 LRRM 1009 (1983). 
There, the Board overruled the Board’s 
prior decision in T.R.W. Bearings, 257 
NLRB 442, 107 LRRM 1481 (1981). 
T.R.W. held that rules prohibiting em- 
ployees from soliciting during “working 
time” were, together with rules prohibiting 
solicitation during “working hours,” pre- 
sumptively invalid. In Our Way, the law 
judge had ruled that the employer’s rules 
prohibiting employees from distributing 
literature and soliciting during “working 
time” were presumptively invalid. The 
Board disagreed, citing the maxim that 
“working time is for work.” The Board 
noted that rules using “working hours” 
were presumptively invalid since that term 
would include the employees’ own time, 
whereas “working time” means the periods 
when employees are performing actual job 
duties and does not include the employees’ 
own time. 

Taking the tack that 7.R. W. had unset- 
tled the policy regarding no solicitation 
rules, the Board held that, by overruling 
T.R.W. it was “merely returning to the 
long-held standard that rules banning 
solicitation during working time state with 
sufficient clarity that employees may so- 
licit on their own time.” 115 LRRM at 
1010. 

Member Zimmerman, dissenting, 
pointed out that the only dispute between 
his position and that of the majority was 
whether the rules in question were so broad 
as to fail to convey to employees the 
periods when they could legitimately en- 
gage in soliciting and distribution activi- 
ties. In his view, the rules as published were 
ambiguous and, thus, likely to result in 


interference with the employees’ §7 rights. 
A clear result of Our Way is that it may be 
more difficult for unions to organize em- 
ployees where the employer has carefully 
crafted a valid no solicitation rule meeting 
the Our Way standard. 

The Board in Clear Pine Mouldings, 
Inc., 268 NLRB No. 173, 115 LRRM 1113 
(1984), supplementing, 238 NLRB 69, 99 
LRRM 1221, considered the conduct of 
strikers in deciding whether an employer 
had lawfully refused reinstatement. In ex- 
amining this issue, the Board establisned a 
new test for strike misconduct. The law 
judge had found that one employee had 
made verbal threats of violence and that 
another employee had used a clublike 
object to hammer on vehicles leaving the 
plant. The judge found that the strike- 
related threats and picket line misconduct 
were not sufficiently serious to disqualify 
the two striking employees from reinstate- 
ment. The board majority noted its prior 
decision in Coronet Casuals, 207 NLRB 
304, 85 LRRM 1441 (1973), in which it had 
held that “minor acts of misconduct must 
have been in the contemplation of Con- 
gress when it provided for the right to 
strike. . ..” Jd. at 305. The Board also cited 
its prior decision in W.C. McQuaide, Inc., 
220 NLRB 593, 90 LRRM 1345 (1975), 
where the Board had stated that “. . .seri- 
ous acts of misconduct which occur in the 
course of a strike may disqualify a striker 
from the protection of the act.” Jd. at 594. 

The Dotson majority, disagreeing with 
Coronet Casuals, held that the making of 
abusive threats against nonstriking em- 
ployees was “restraint and coercion” pro- 
hibited by the Act. In doing so, the Board 
rejected a per se rule that words alone 
could never warrant a denial of reinstate- 
ment in the absence of physical acts, citing 
the First Circuit’s Associated Grocers of 
New England v. NLRB, 562 F.2d 1333, 
1336, 96 LRRM 2630 (Ist Cir. 1977), den- 
ying enf. in part to 227 NLRB 1200, 95 
LRRM 1031, together with the Third 
Circuit’s W.C. McQuaide, 552 F. 2d 519, 
527, 94 LRRM 2950 (3d Cir. 1977), den- 
ying enf. in part to 220 NLRB 593, 90 
LRRM 1345 (1975). In the view of 
Chairman Dotson and member Hunter, a 
striker only has the right to patrol peace- 
fully and to otherwise engage in nonthreat- 
ening expressions of opinion, either ver- 
bally or through signs. They had no prob- 
lem finding that the two strikers had en- 
gaged in unprotected conduct. 

Members Zimmerman and Dennis dis- 
agreed, inter alia, with Chairman Dotson’s 
and member Hunter’s analysis of the right 


to strike. However, they did agree that 
both employees had lost their right to 
reinstatement under the First Circuit’s 
Associated Groceries standard and the 
Third Circuit’s McQuaide standard. It is 
clear from the opinions of members Zim- 
merman and Dennis that they were con- 
cerned that the view of Chairman Dotson 
and member Hunter could impose on 
industrial disputes “. . .a code of ethics 
alien to the realities of confrontational 
strikes and picket lines and contrary to our 
national tradition of free speech.” 115 
LRRMat 1118. 

Employer’s discharge of a striker was 
subsequently upheld under the Clear Pine 
test in Stroehman Bros., 271 NLRB No. 
91, 117 LRRM 1050 (1984). Under Clear 
Pine, employers will now be able to take a 
much tougher stand on strike misconduct 
issues, while union lawyers may have to 
change their advice to unions as to picket 
line conduct. 

In a Dotson majority decision which has 
received much criticism from union com- 
mentators, Rossmore House, 269 NLRB 
No. 198, 116 LRRM 1025 (1984), the 
Board overruled existing Board law relat- 


ing to the test for determining whether 
interrogation of employees unlawfully re- 
strained or coerced employees in violation 
of their §7 rights. The law judge had found 
that statements by the employer after re- 
ceiving a petition for an election had vio- 
lated §8(a)(1) of the Act. The Board stated 
that, prior to its earlier decision in PPG 
Industries, 251 NLRB 1146, 105 LRRM 
1434 (1981), it had not found violations of 
the Act where questions had been ad- 
dressed to open and active union sup- 
porters concerning union sympathy where 
there was an absence of threats or pro- 
mises. The Board in PPG Industries has 
held that the “. . .coercive impact of these 
questions is not diminished by the em- 
ployees’ open union support or by the 
absence of attendant threats.” 251 NLRB 
at 1147. 

The Dotson majority expressly declined 
to follow the PPG Industries standard on 
the basis that it was a per se approach 
which ignored work place realities. The 
Board found support for its view in the 
Seventh Circuit decision in Midwest Stock 
Exchange v. NLRB, 635 F.2d 1255, 104 
LRRM 2243 (7th Cir. 1980), which held 
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that not all interrogation of employees is 
illegal under the Act and that before there 
can be a violation of the Act “. . .cither the 
words themselves or the context in which 
they are used must suggest an element of 
coercion or interference.” 635 F.2d at 1267. 
The Board pointed out the Third Circuit 
had recently followed similar logic in 
Graham Architectural Products v. 
NLRB, 697 F.2d 534, 541, 112 LRRM 
2470, 113 LRRM 3111 (3d Cir. 1983). In 
Rossmore House, the employee had been 
an active union supporter and had openly 
declared his union ties by means of a 
mailgram. 

In member Zimmerman’s dissent, the 
interrogation of employees who have 
openly declared their support of a union 
still has a coercive effect upon such em- 
ployees. Under this new decision, an 
employer will obviously have a great deal 
more latitude in questioning employees 
where the employer can show that the 
employees in question previously have 
openly demonstrated their support for a 
union. 

The Dotson Board’s decision in Ross- 


more House was recently affirmed by the 
Ninth Circuit:in Hotel Employees and 
Restaurant Employees Local 11 v. NLRB, 

F.2d , 119 LRRM (9th 
Cir. 1985). The court affirmed the Dotson 
Board’s adoption of a flexible totality of 
the circumstances test. The court recog- 
nized that questioning an employee’s 
union views may not necessarily be coer- 
cive and held the Board’s standard was 
consistent with the Act. 

Under Chairman Dotson, the new 
Board has handed down several decisions 
concerning alleged §8(a)(1) activities and 
in the vast majority of these cases, the 
employer’s conduct has been held not to 
have violated the Act: in Flatbush Medical 
Center, 270 NLRB No. 136, 116 LRRM 
1185 (1984), an employer wrote a letter to 
employees, the day a representation peti- 
tion was filed, concerning employee sug- 
gestions and grievances, noting the em- 
ployer was privileged to continue a past 
practice of soliciting grievances regardless 
of the timing. 

In Jim-Sandy Chevrolet, Inc., 270 
NLRB No. 156, 116 LRRM 1218 (1984), 
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despite the timing of an announcement to 
employees concerning health insurance 
benefits three days before an election, the 
Board found no express or implied prom- 
ise of benefits and noted the employer had 
a regular practice of listening to employee 
complaints. 

In Bardcor Corp., 270 NLRB No. 156, 
116 LRRM 1231 (1984), where an em- 
ployee was told by a supervisor that the 
company president was taking photo- 
graphs of employees in order to have 
something to remember them by after the 
president had fired them for their union 
activities, the Board applied the “all the 
relevant circumstances” test and found no 
violation. 

Similarly, the Dotson Board refused to 
find violations of §8(a)(1) in Premier Rub- 
ber Co., 272 N.RB No. 76, 117 LRRM 
1406 (1984), in which an employer, among 
other questions, asked an employee if he 
had attended a union meeting. In the 
Board’s analysis of the circumstances, the 
fact that the employee was an open, active 
union supporter was sufficient to avoid a 
finding of a violation based on Rossmore 
House. See also A&E Stores, Inc., 272 
NLRB No. 162, 117 LRRM 1459 (ques- 
tioning of employees was found not to be 
coercive under the Act). 

The Dotson board has found violations 
of §8(a)(1) in Asociation Hospital Del 
Maestro, 272 NLRB No. 132, 117 LRRM 
1405 (1984) (finding §8(a)(1) violation not- 
withstanding the fact that the employees’ 
support of the union was well known to the 
employer) and Neo-Life Co. of America, 
273 NLRB No. 15, 118 LRRM 1029 
(1984). 

Employer freedom in conducting inter- 
views with employees was significantly 
broadened by the Board’s decision in 
Montgomery Ward, 269 NLRB No. 156, 
115 LRRM 1321 (1984). In the underlying 
case, the law judge had found that the 
employer had violated §8(a)(1) of the Act 
by conducting an investigatory interview 
of an employee without affording the em- 
ployee Weingarten} rights. While investi- 
gating a shortage, the employer inter- 
viewed an employee under circumstances 
where she could reasonably believe that 
discipline could result. While the interview 
was going on, two union stewards were 
present in the plant but at no time were the 
stewards asked to participate in the inter- 
view. The Board noted that the investiga- 
tory interview was lengthy, sophisticated 
and thorough and that the employee ad- 
mitted to theft. The employee, however, 
failed to request the presence of a union 


; 


steward or other representative. After the 
interview, the employee was terminated. 
The law judge found the employer had 
violated the Act because, in effect, the 
employer had not offered to allow the 
employee to have a representative present 
during the interview process. The Board 
refused to find a violation of the Act. The 
fact that the interviewed employee had 
never requested representation was abso- 
lutely determinative in the Board’s view. 

Showing its distaste for Weingarten- 
related rights, the Board made a signif- 
icant retrenchment from prior remedial 
orders in its decision in Taracorp, 273 
NLRB No. 54, 117 LRRM 1497 (1984). In 
1981, the Board had previously issued a 
decision adopting a law judge’s finding 
that the respondent employer had violated 
the Act by conducting an investigatory 
interview of an employee after the em- 
ployer had denied the employee’s request 
for union representation at the interview. 
Thereafter, before the case was actually 
considered by the Eighth Circuit, the 
Board sought and obtained withdrawal of 
the record, so that it could reconsider its 
decision and order. 

The Board, after reconsidering its earlier 
decision, reaffirmed its earlier finding that 
the employer had violated the Act during 
the interview, but decided, contrary to its 
earlier decision, that a make-whole remedy 
would be inappropriate for this or any 
other similar Weingarten violation. The 
law judge had found that the employer had 
discharged the employee for cause unre- 
lated to any union and/or protected con- 
certed activity but ordered his reinstate- 
ment and backpay because of the Weingar- 
ten violation. The employer argued that 
the employee had been discharged for 
cause. The Board agreed, noting that pro- 
viding such remedial relief was bad policy 
and was contrary to the specific remedial 
restrictions contained in §10(c) of the Act, 
overruling prior Board precedent. 

Member Zimmerman, in concurring, 
disagreed with the majority’s view that past 
Board decisions such as Materials Re- 
search Corp., had exceeded the scope and 
intent of the Weingarten decision, and he 
refused to join in the majority opinion that 
the make-whole relief for Weingarten vio- 
lations constituted “bad policy.” 

The current Board’s dissatisfaction with 
Weingarten rights was further enunciated 
in its recent decision in Sears, Roebuck & 
Co., 274 NLRB No. 55 (1985). The Board, 
with former member Zimmerman having 
departed, examined a case where the em- 
ployer had denied an employee’s request to 


have a representative of his own choosing 
present. At the time of the employee’s 
interview, a union was actively seeking to 
organize the employer. The law judge 
dismissed this aspect of the complaint, 
finding that the interview had been con- 
ducted only to impose predetermined dis- 
cipline. The Board, while agreeing with the 
judge’s dismissal, relied on its own ratio- 
nale that Weingarten rights are not appli- 
cable to employees where there is no cer- 
tified or recognized union, even where a 
union is seeking to organize the employees. 
The Board’s contrary decision in Materials 
Research Corp., 262 NLRB 1010 (1982), 
was flatly overruled. So long as an em- 
ployer refrains from retaliatory action in 
this area, Weingarten should cease to be a 
problem for employers operating in a 
union-free environment. 

Chairman Dotson and member Hunter’s 
basic dislike of the Weingarten decision 
was further evidenced by their two to one 
decision in J/linois Bell Telephone Co., 275 
NLRB No. 27, __-_LRRM____ (1985), 
which followed a remand from the Seventh 
Circuit. Rather than determine whether 
there was independent evidence that an 


employee, previously denied Weingarten 
rights, had been discharged for cause, the 
majority, following Taracorp., held there 
was no reason to seek a remedy of rein- 
statement. Member Dennis considered 
herself bound by the ambit of the circuit 
court’s remand and dissented.‘ 

In another leading Dotson majority 
decision, Gourmet Foods, Inc., 270 NI RB 
No. 113, 116 LRRM 1105 (1984), the 
Board reviewed its authority to grant re- 
medial nonmajority bargaining orders and 
overruled its prior decision in Conair 
Corp., 261 NLRB 1189, 119 LRRM 1161 
(1982), enf. refused, 721 F. 2d 1355, 114 
LRRM 3169 (D.C. Cir. 1983). The law 
judge had found that the union had not 
achieved a majority status and a bargain- 
ing order was inappropriate. The union 
sought a nonmajority bargaining order 
from the Board based on the “outrageous” 
standards set forth by Supreme Court 
dictum in NLRB vy. Gissel Packing Co., 
395 U.S. 575, 613, 614, 71 LRRM 2481 
(1969). The Board determined that under 
no circumstances would it issue a non- 
majority bargaining order. The Dotson 
majority held, “. . .the majority rule prin- 
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ciple is such an integral part of the Act’s 
current substance and procedure that it 
must be adhered to in fashioning the rem- 
edy, even in the most ‘exceptional’ cases.” 
116 LRRM at 1111. Member Zimmerman, 
in his dissent, continued to adhere to the 
views of the majority in Conair Corp., that 
the union had, in fact, achieved a majority 
status. 

In Cardivan Co., 271 NLRB No. 90, 116 
LRRM 1479 (1984), the Board examined 
an empl pyer’s activities during an election 
campaign. While upholding the law judge’s 
finding of several other violations, the 


The Dotson Board has taken 
significant steps toward returning 
the Board toa more balanced 
approach in its decisions 


Board reversed the law judge’s finding that 
the employer had violated §8(a)(1) of the 
Act by an announcement made just two 
days before the election, that the employer 
was granting employees a Thanksgiving 
bonus, stock option, assistance in obtain- 
ing loans to exercise the option, and free 
checking at a local bank. The judge found a 
violation, even though the stock option 
benefit had been approved prior to the 
advent of union activity, because of the 
employer’s timing of the announcement. 
Reversing, the Board found an employer 
“. . cannot be said to have unlawfully in- 
formed its employees of benefits which it 
could lawfully grant.” The Board noted 
that a new owner had taken over the 
operation and this was his first meeting 
with his employees. In a footnote, Chair- 
man Dotson made it clear that he would 
find that the announcement of lawfully 
granted benefits would not violate the law 
even if timed to influence the outcome of 
an election on the basis that such activities 
would be protected under §8(c). 

Member Zimmerman, on the other 
hand, would find the announcement of 
these benefits to be unlawful because of 
their timing. In his view, the announce- 
ment was timed to influence the employees’ 
vote and was also made in the context of 
other statements which had been found to 
be unfair labor practices. 

Further maneuvering room for an em- 
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ployer in a union campaign was afforded 
by the Dotson majority’s decision in Re- 
staurant Corp., 271 NLRB No. 171, 117 
LRRM 1094 (1984), ruling that an em- 
ployer had not violated the Act in a conver- 
sation with an employee which the law 
judge had found to have been violative of 
§8(a)(1) by impliedly promising employees 
better benefits. A conversation occurred 
between a supervisor and an employee 
during which the employee raised a matter 
of employee insurance and expressed dis- 
satisfaction with the employer’s current 
plan. The supervisor told the employee 
that the company was investigating a 
change in the current medical plan. The 
Board majority disagreed with the law 
judge’s finding of a violation, noting that 
the employee had raised the issue and had 
raised her dissatisfaction with the current 
plan. The Board said there was no evidence 
that the supervisor’s response was untrue, 
and the employee had also been assured 
that the response had not been intended to 
be a bribe. Examining all the circum- 
stances of the conversation, the Board 
found that the statement to the employee 
did not amount to a promise of improved 
benefits or that any improved benefits were 
conditioned upon employee rejection of 
the union. 

Member Zimmerman, dissenting, would 
have found an implied promise of im- 
proved employee health insurance bene- 
fits. In his view, the supervisor had held out 
“. . .the prospect of relief on the sole aired 
matter of employee concern.” 117 LRRM 
at 1096. A fair reading of this case greatly 
expands the opportunity for employers to 
respond to employee questions without 
violating the Act. Employer statements in a 
letter to employees were held to be per- 
missible campaign propaganda and not 
coercive by the Dotson Board in Tri-Cast, 
Inc., 274 NLRB No. 59, ___ LRRM ___ 
(1985). Noting an earlier decision in Mid- 
land National Life Insurance Co.., 
NLRB ___, 110 LRRM 1489 (1982), that 
the Board would not set aside an election 
merely because of misleading campaign 
statements, the Dotson Board found a 
statement to employees that management 
would “run things by the book” in the 
event of unionization did not violate the 
Act. Moreover, the letter outlined the 
possible loss of business and jobs due to 
strikes. The Dotson Board reasoned that 
the letter to the employees merely com- 
mented upon the reasonable possibilities 
and consequences of unionization. 

In another propaganda case, Michael’s 
Markets of Canterbury, Inc., 274 NLRB 


No. 105, __- LRRM _~__ (1985), the 
Board found that the statements of a 
former employee of the A&P chain 
decrying the effects of unionism at A & P, 
distributed to employees in letter form, did 
not violate the Act. Although the letter 
could be said to have been an implied 
threat of a loss of jobs in the advent of 
unionization, the Dotson Board consid- 
ered the letter to merely recount the em- 
ployee’s past experiences with unioniza- 
tion. Notwithstanding this favorable result 
for the employer, Board members Hunter 
and Dennis ordered a new election because 
of some interrogation of employees. 
Chairman Dotson, dissenting, found the 
interrogation to have been isolated. 

In the areas of bargaining unit deter- 
mination and organizing rights as well as 
other areas not discussed herein, the Dot- 
son Board has taken significant steps 
toward returning the Board to a more 
balanced approach in its decisions. Cer- 
tainly in many areas, the Board is finally 
taking a realistic heed of the circuit courts 
in its decisionmaking process. J 


! Marshall Babsom and Wilford Johansen 
were confirmed by the Senate on May 23, 1985, 
as new Board members, bringing the Board to its 
first full strength since August 1983. 

2 Peyton Packing Co.,49 NLRB 828, 843, 12 
LRRM 183 (1943). 

3 NLRB v.. J. Weingarten, Inc., 420 U.S. 251, 
88 LRRM 2689 (1975). 

4The Dotson Board has now ruled, over- 
turning prior precedent, that a union can waive 
Weingarten rights in collective bargaining agree- 
ments. Prudential Insurance Co. of America, 
275 NLRB No. 30, ___ LRRM ___(1985). 
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by David M. Richardson 


On May 29, 1985, President Reagan 
presented his “Tax Proposals to the 
Congress for Fairness, Growth and Sim- 
plicity.” If enacted, the proposals would 
represent an historic modification of the 
federal income tax system. The reasons for 
yet another change in the tax system are 
said to include improving the image of the 
income tax law by making it less compli- 
cated and more fair. This, in turn, is 
expected to result in improved compliance 
and economic growth. These laudable ob- 
jectives are to be achieved by eliminating or 
limiting numerous preferential provisions 
in the income tax law and significantly 
reducing tax rates. The combined effect of 
broadening the tax base by eliminating 
preferences and reducing tax rates is pro- 
jected to be an overall seven percent re- 
duction in the amount of federal income tax 
paid by individuals. 

For individuals, the single most important 
preference proposed to be eliminated is the 
deductibility of certain state and local taxes 
which are neither incurred in connection 
with the taxpayer’s trade or business nor in 
connection with the production of income. 
Elimination of the deduction for these 
“nonbusiness” state and local taxes wouid 
account for a significant portion of the cost 
of rate reduction. 

In early October 1985 the House Ways 
and Means Committee began consideration 
of modifications to the President’s proposals 
under which only the deduction for non- 
business sales and personal property taxes 
would be eliminated. State income and real 
property taxes would be deductible to the 
extent of the greater of $1,000 ($500 for 
married individuals), or the amount of such 
taxes in excess of five percent of the tax- 
payer’s adjusted gross income. 

This note will first put the state and local 
tax deduction in historic and economic 
perspective. It will then analyze the issues 
raised by the proposed elimination of the 
deduction, in part or in full, and will 


Tax Law Notes 


The State and Local Tax Deduction: 
A Preference Whose Time to Go Has Come 


highlight the concerns of those opposed to 
eliminating the deduction.' This note con- 
cludes that elimination of the deduction, as 
an integral part of reform, will have an 
overall favorable impact on the revenue 
system. 


Historical Background 

The first federal income tax law, enacted 
in 1861, permitted a limited deduction for 
“national, state, or local taxes assessed 
upon the property, from which the income 
is derived.” The 1861 law was never en- 
forced and was replaced the next year. The 
1862 law considerably expanded the 
deduction for taxes by including as de- 
ductible not only taxes assessed on income 
producing property but also taxes imposed 
on other sources of income such as salaries 
or wages. Neither the 1862 version nor the 
successor 1864 version of the income tax 
law expressly permitted a deduction for 
nonbusiness taxes or for national income 
taxes, although apparently deductions were 
allowed by the authorities even for these 
taxes.3 In 1865, the law was changed to 
permit the deduction of all taxes paid. This 
broad deductibility of national, state and 
local taxes remained in the income tax law 
until the law was repealed effective in 1872. 

When the income tax law was reinstituted 
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in 1894, national, state and local taxes 
continued to be deductible but with one 
exception. That exception, which remains 
in the law today, denies deductibility for 
taxes assessed to provide “local benefits.” 
The 1984 revenue act was found to be un- 
constitutional the year after it was adopted. 

Eighteen years later, in response to in- 
creasing revenue demands, the sixteenth 
amendment to the Constitution was ratified. 
Shortly thereafter, a new income tax law, 
the Act of October 3, 1913, was passed. 
That law, as periodically modified, has 
remained in effect since that time. It con- 
tinued the deductibility of national, state 
and local taxes, other than those assessed 
against local benefits. 

During the period from 1913 to 1964, the 
law was amended to eliminate the de- 
ductibility of all federal taxes not relating to 
a business or the production of income. In 
1964, Congress further limited the de- 
ductibility of taxes by denying a deduction 
for state and local taxes imposed on alco- 
holic beverages and tobacco and for driver's 
license fees and selective sales or excise 
taxes. These taxes accounted for approxi- 
mately fifteen percent of all state and local 
revenue. Deductibility was thereafter specifi- 
cally limited to property, income, general 
sales, and motor fuel taxes. 

The reasons Congress gave for preserving 
the deductibility of these taxes are in- 
structive, inasmuch as they are not the 
reasons now most often cited by those in 
favor of retaining the presently permitted 
state and local tax deductions. As to real 
property taxes, Congress was concerned 
that denial of the deduction would shift the 
distribution of federal income taxes between 
homeowners and nonhomeowners. As to 
state and local income taxes, Congress 
recognized that without a deduction at the 
federal level, the burden of federal, state 
and local income taxes might be unac- 
ceptably high. Finally, Congress thought 
that if real property taxes and income taxes 
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were to be deductible then general sales 
taxes should also be deductible in order that 
federal revenue policy would remain neutral 
as to the relative use of these three revenue 
sources. 

The most recent change in the law oc- 
curred in 1978, when Congress repealed the 
deduction for nonbusiness motor fuel taxes. 


Economic Background 
The Congressional Budget Office has 


estimated total outlays for fiscal 1985 to be 
$949 billion. Total base line revenues for 
that period are estimated to be $735 billion 
and, of that amount, $333 billion are in- 
dividual income taxes. Revenue from in- 
dividual income taxes would have been ap- 
proximately $30 billion higher if state and 
local taxes had not been deductible. Elim- 
inating the deduction is by far the largest 
single source of additional revenue from 
individual taxpayers in the President's pro- 
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posals and it can obviously play a critical 
role in achieving the objective of revenue 
neutral tax reform. 

The economic impact ona given taxpayer 
of eliminating the state and local tax de- 
duction will depend on whether the tax- 
payer itemizes his deductions, because only 
taxpayers who itemize are permitted to 
deduct nonbusiness state and local taxes. If 
the taxpayer itemizes, the amount of federal 
income tax saved will depend on the tax- 
payer's tax bracket and on the amount of 
state and local tax actually paid. Only forty- 
one percent of all returns filed for 1984 
included itemized deductions.5 Some pro- 
jections suggest that joint returns should be 
counted twice and individual returns 
counted once to arrive at a percentage of all 
“taxpayers” who benefit from itemized de- 
ductions. Even using this expanded measure, 
however, only approximately one-half of 
all “taxpayers” utilize itemized deductions 
and therefore possibly benefit from the 
state and local tax deduction. 

Furthermore, with respect to taxpayers 
who itemized in 1983, only approximately 
eight percent of the total amount deducted 
for state and local taxes was deducted by 
taxpayers with economic incomes below 
$30,000, while almost two-thirds of the 
total amount deducted was deducted by 
taxpayers with economic incomes above 
$50,000.° 

Just as it is clear that most of the benefit 
of deductibility goes to high income tax- 
payers, it is also clear that taxpayers in high 
tax jurisdictions enjoy a disproportionate 
allocation of this preference. In a memo- 
randum entitled “Tax Reform Proposals 
and State-Local Tax Deductibility,” dated 
May 22, 1985, prepared by Dennis Zim- 
merman of the Congressional Research 
Service of the Library of Congress, the 
disparity in the value of the preference 
among states is documented. The calcula- 
tions show, for instance, that the average 
itemizer in the State of New York saves four 
times as much by deducting state and local 
taxes as the average itemizer in Tennessee. 
Furthermore, the average New York item- 
izer saves at least three times the amount 
saved by the average itemizer in ten states, 
and at least twice the amount saved by the 
average itemizer in twenty-nine states. 

If the state and local tax deduction, 
which disproportionately benefits high 
bracket taxpayers in high tax jurisdictions, 
is to be continued, one would hope that the 
deduction would be effective in accom- 
plishing the objective of providing federal 
assistance to state and local governments. It 
is recognized, however, that the deduction 
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is the most inefficient form of federal 
subsidy. This follows because the benefit of 
the deduction goes first to taxpayers. Onlya 
portion of the savings to taxpayers is 
actua!ly passed on to the state and local 
governments.’ 

The benefits of eliminating the state and 
local tax deduction preference are apparent 
from the foregoing information. First, it 
will raise a significant amount of revenue 
which is imperative if general tax reform, 
including rate reduction, is to be accom- 
plished. Second, it will eliminate a deduction 
which is available to no more than half of all 
taxpayers, and which, even among those 
taxpayers to whom it is available, signifi- 
cantly benefits only those with the highest 
income. Third, it will'eliminate an unjusti- 
fiable subsidy of the few high tax states by 
the many low tax states. Fourth, the tax 
reform proposal will result in a significant 
reduction of individual federal income taxes, 
thereby reducing the overall tax burden of 
most taxpayers. Fifth, reduction of in- 
dividual federal income taxes will reduce 
pressure on state and local governments to 
reduce their taxes. Sixth, with respect to 
those states the income tax system of which 
is tied to the federal income tax system, the 
significant base broadening of the proposals 
will result in an opportunity to reduce state 
income tax rates without losing revenue. 
And seventh, an inefficient means of ef- 
fecting a federal subsidy of state and local 
governments will be eliminated. 

What then is the redeeming value of this 
tax preference? Those in favor of retaining 
the deduction have raised the spectors of (1) 
paying a “tax on a tax,” (2) striking a blow 
at “federalism,” (3) forcing a reduction in 
state and local services as a result of 
diminished state and local revenue, and (4) 
migrating taxpayers. These points, some of 
which have some merit, are addressed beiow. 


“Tax on Tax” 

In testimony on Thursday on May 23, 
1985, before the House Banking Subcom- 
mittee on Economic Stabilization, Senator 
Alfonse M. D’Amato (R-N.Y.) presented 
the “tax on tax” argument as follows: 

Since the federal income tax was first enacted 
in 1913, Congress has ensured that individuals 
were protected from the evils of double taxation. 
This was done through the deduction for state 
and local taxes. By allowing this deduction, 
Congress protected individuals from paying 
federal taxes on income previously spent on state 
and local taxes. Put another way, Congress 
protected people from paying taxes on taxes. 

However catchy the “tax on tax” phrase, 
it has not been the overriding consideration 
in congressional deliberations in the past. 


Notably, “tax on tax” was apparently not 
the basis for Congress’ decision in 1964 to 
retain the deduction for state and local 
property, income and sales taxes. Instead, 
Congress was concerned about shifting the 
distribution of federal income taxes between 
homeowners and nonhomeowners, the 
potentially confiscatory burden of combined 
federal, state and local taxes, and providing 
neutrality, from a federal income tax point 
of view, as to the treatment of these three 
sources of state and local revenue. 

As to these concerns, and as an aside, one 
would acknowledge the strong support in 
the Internal Revenue Code for home owner- 
ship. Even homeowners, however, should 
be willing to give up the deduction for real 
property taxes if, in return, tax rates are 
substantially reduced, their actual tax lia- 
bilities go down in most cases, and the 
overall revenue system is made more ef- 
ficient, simpler and fairer. As to the second 
concern, that of confiscatory income taxa- 
tion, one would point out that with federal 
income tax rates at a maximum of thirty- 
five percent (rather than seventy percent, 
the rate set by Congress in the 1964 legis- 
lation), the combined federal, state and 


local taxes would hardly be confiscatory. 
Finally, as to federal income tax neutrality, 
one would suggest that such neutrality 
would actually be enhanced by no longer 
encouraging state and local governments to 
utilize one of the four deductible taxes when 
other sources of revenue might be more 
appropriate. 

Returning to the “tax on tax” issue, it 
should be noted that a significant portion of 
state and local revenue has already been 
denied deductibility. Furthermore, federal 
taxes are not deductible in determining 
federal income tax liability or, for that 
matter, in determining state income tax 
liability under most state income tax laws. 
Thus the no “tax on tax” premise is by no 
means inviolate. 

Finally and most importantly, taxes paid 
to each of the several jurisdictions (state, 
local and federal) acquire different services 
for the taxpayer. It is not as if taxpayers are 
paying two different governmental units for 
the same service. In fact, if a single govern- 
mental unit provided all services, one would 
be hard pressed to justify a tax system in 
which amounts paid for education, police 
and fire protection would be deducted in 
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determining the amounts to be paid for 
defense or for entitlement programs. 

There is a theoretical economic argument 
for Senator D’Amatos’ “tax on tax” argu- 
ment. It starts with the premise that taxes 
should be on consumption. Since state and 
local taxes are not voluntary, and since one 
cannot readily measure state and local 
services actually consumed by a given tax- 
payer, the amount of such taxes should be 
excluded from the federal income tax base. 
Sales and property taxes, however, are 
inherently taxes on consumption and, even 
if the theory were correct, these taxes 
should not be deductible. 

Furthermore, the extent to which one is 
persuaded by the argument that benefits 
derived by an individual taxpayer from 
state and local taxes cannot be measured 
will depend, at least in part, on whether one 
believes that the taxpayer has to be a direct 
recipient of the particular state or local 
service in order to have benefited from it. 
However one answers this question, it is not 
unreasonable to take the position that the 
value to a given taxpayer of benefits derived 
from state and local governments is deter- 
mined by the state and local authorities as 


they allocate the overall state and local tax 
burden among the taxpayers. 


Federalism 

In a speech before the National Press 
Club on June 19, 1985, New York’s 
Governor Cuomo said that the proposal to 
eliminate the state and local tax deduction 
“would seriously erode — the entire notion 
of states’ rights.” He went on to say the 
following: 
In 1862, when Congress took up the first federal 
income tax to finance the Union Army, it ex- 
plicitly required that state and local taxes be 
deductible. In 1913, when the government enacted 
a permanent income tax, the deductibility of state 
and local taxes was assumed. And for 72 years 
that assertion of the states’ fundamental preroga- 
tive has stood as part of the fabric of the law. 


Gov. Cuomo also said that the states 


... have a prior claim to revenue raising: states 
were financing public services for 90 years before 
the federal government enacted the first federal 
income tax law. 

One is reluctant to argue against “feder- 
alism” for it carries with it a patina of 
patriotism. Before succumbing to the urge 
to join the Governor in saluting “fiscal 
federalism,” however, one should consider 


the following points. 

First, the suggestion that the state and 
local tax deduction should be retained 
because the states “have a prior claim to 
revenue raising” is rampant revisionism. 
The fact is that, with full recognition of the 
potential need for both state governments 
and the federal government to utilize the 
same revenue sources, the states ceded the 
power of taxation to the federal government 
in the Constitution. 

Second, when Congress first considered 
and adopted an income tax in 1861, it 
permitted a deduction only for national, 
state, or local taxes assessed on income 
producing property. Other state and local 
taxes were not deductible. In fact, it was not 
until 1865 that Congress expressly permitted 
a deduction for nonbusiness taxes. Further- 
more, as indicated above, many state and 
local taxes that were at one time deductible 
are no longer deductible. Where in this 
history lies the “states’ fundamental 
prerogative”? 

Third, not only was the original income 
tax imposed at a maximum rate of five 
percent, but also less than one percent of the 
population paid the tax.* That Congress 
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permitted a deduction for certain state and 
local taxes in the early income tax laws, 
which imposed minimal taxes on a minus- 
cule portion of the population, is unper- 
suasive as a reason for continuing the state 
and local tax deduction preference in today’s 
dramatically different circumstances. 

Fourth, and perhaps most importantly, 
those in favor of continuing the deduction 
for state and local taxation present no 
theoretical grounds in support of their 
position that federal revenue should be 
diverted to the states. They say simply that 
state and local governments need the 
revenue. Governor Cuomo, for instance, 
refers to the “federal lifeboat.” Donald 
Phares, professor of economics at the 
University of Missouri—St. Louis, in a 
position paper dated June 1985, for Salt-D, 
a group opposed to eliminating the de- 
ductibility of state and local taxes, said that 
he favors deductibility of state and local 
taxes because there is no accountability for, 
and no restrictions imposed on, the revenue 
derived from this source and the more tax 
that the state and local governments impose 
the greater the federal subsidy. Thus, as 
used by the proponents of continuing the 
preference, “federalism” apparently means 
an open-ended, nontargeted federal subsidy 
for any and all governmental services state 
and local governments determine to provide. 
Just stating this position is perhaps the best 
refutation of it. 

The question that should properly be 
addressed under the “federalism” rubric is 
what public goods and services that are 
provided by state and local governments 
have an extra jurisdictional impact such 
that their costs should be borne in whole or 
in part by the federal government. It is clear 
that certain of such goods and services 
should be funded or supported by the 
federal revenue system. This in fact is 
happening at the present time through the 
deduction, various federal grants and the 
exemption from federal income tax of 
interest on state and local bonds. 

A conclusion that certain state and local 
services deserve federal support does not 
however mean that the state and local tax 
deduction should be continued. A decision 
to continue the deduction, which costs 
thirty or more billion dollars a year, and 
which indirectly provides only a fraction of 
that amount as general (nontargeted) state 
and local subsidies, would be like deciding 
to continue paying $100 each for $20 ham- 
mers without determining whether more 
hammers were needed or whether the federal 
government should be responsible for 
acquiring them. 


Reduction in State and Local Services 

One of the most often cited reasons for 
retaining the state and local tax deduction is 
that, if it is eliminated, state and local tax 
revenues will decrease. This would of neces- 
sity, cause a reduction in the level of state 
and local services. As vocal as any on this 
point have been the groups representing the 
field of education. In a statement on May 
23, 1985, before a congressional subcom- 
mittee, Linda Tarr-Whelan, director of 
Governmental Relations for the National 
Education Association, cited estimates by 
the Advisory Commission on Intergovern- 
mental Relations that there would be a 
decline of seven percent in state and local 
expenditures. 

What Ms. Tarr-Whelan failed to note in 
her statement was that the advisory commis- 
sion’s estimates? were based on the assump- 
tion that the only change in the tax law 
would be the elimination of the state and 
local tax deduction. Under that assumption 
there would be both an increase of approx- 
imately $30 billion a year in federal income 
taxes on individuals and, as might well be 
expected, pressure on state and local poli- 
ticians to reduce state and local spending. 


Both the Treasury Department proposals 
published in November 1984, which Ms. 
Tarr-Whelan was specifically addressing, 
and the President’s proposals, however, 
actually involved projected reductions in 
individual federal income taxes of approx- 
imately $30 billion a year. If, after tax 
reform, there is taxpayer antagonism to the 
level of state and local taxes, it will be in 
spite of, not as a result of, the reform 
proposals. 

It should also be noted that thirty-four 
states, the individual income tax bases of 
which are tied to federal taxable income, 
will actually have increased revenue as a 
result of the base broadening portion of the 
reform proposals. Those states would have 
an opportunity to reduce their tax rates 
without sacrificing revenue. 

Although reduction of state and local 
revenue is not a predictable result of 
enacting the overall tax reform proposals, it 
can be anticipated that if the proposals are 
enacted it will be more difficult for state and 
local politicians to raise taxes in the future. 
With deductibility eliminated, itemizers will 
join nonitemizers in having a dollar spent 
on state and local taxes actually cost thema 
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dollar. This in turn can be expected to cause 
itemizers to consider more carefully pro- 
posals to expand state and local services. 

In high tax jurisdictions, in which 
itemizers control the political process, 
another anticipated result of elimination of 
deductibility of state and local taxes may be 
a shift to more neutral or regressive tax 
systems. Any such shift would be regrettable. 
Such a shift, however, is not a necessary 
consequence of enacting the proposals and, 
if it occurs, will probably affect only those 
states which impose the highest taxes and in 
which wealthy taxpayers control the 
political process. 

Additionally, while progressivity is a 
major tenet of federal taxation, it has not 
been broadly endorsed by state and local 
governments. They rely heavily or sales and 
property taxes, both of which are regressive. 
Also, they have recently become enamored 
of lotteries, which, in operation, are 
probably the most regressive means used by 
state and local governments to raise revenue. 
Thus, while progressivity may be a 
theoretical goal, it has not been considered 
of such importance as to dictate state and 
local government revenue policy. 


Taxpayer Migration 

One of the effects of permitting deduct- 
ibility of state and local taxes has been 
minimizing the competitive advantage of 
low tax jurisdictions over high tax juris- 
dictions. At least as to itemizers, so long asa 
significant portion of state and local taxes is 
“paid” by the federal government, the in- 
cremental cost of living in a high tax 
jurisdiction (and enjoying the additional 
publicly provided goods and services), 
rather than in a low tax jurisdiction, is 
reduced. If deductibility of state and local 
taxes is eliminated, the difference in tax 
rates among jurisdictions will no longer be 
masked. In such event, it can be expected 
that an increasing number of high bracket 
taxpayers in high tax jurisdictions will find 
it advantageous to move to lower tax juris- 
dictions. Nonitemizing taxpayers will not 
be affected inasmuch as for every dollar of 
state and local taxes imposed on them they 
have already been paying a dollar. Nor will 
itemizers in low or moderate tax juris- 
dictions feel economic pressure to move. 

This may be a legitimate concern of 
politicians in high tax jurisdictions. It should 
not, however, be a new concern. Wealthy 


taxpayers have, for many years, been at- 
tracted to sunbelt states by those states’ 
relatively low taxes. Also, the source of the 
problem is, toa large extent, the nature and 
scope of the goods and services that the high 
tax jurisdictions have determined to provide 
for their residents. If the high tax juris- 
dictions have been providing more goods 
and services than their residents are willing 
to pay for, then reduction in those goods 
and services, rather than exporting their 
cost to taxpayers in other states, is the 
appropriate response. 


House Ways and Means Committee 
Modified Proposal 

In an effort to reach a politically accept- 
able position with regard to the state and 
local tax deduction issue, the House Ways 
and Means Committee, in October 1985, 
considered eliminating only the sales and 
personal property tax deduction. Under the 
modified proposal, state income and real 
property taxes would continue to be de- 
ductible but would be subject to a limitation 
such that the portion of the state income 
and real property tax that is deductible 
would decrease as the taxpayer’s adjusted 
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gross income increased. 

This modified proposal, if adopted, would 
put pressure on Florida to increase reliance 
on income and real property taxes and 
decrease reliance on sales and personal 
property taxes. The pressure on Florida 
would be particularly great because Florida 
relies heavily on the sales tax and does not 
even have an individual income tax. Any 
such intrusion of the federal system into 
state and local tax policy should be avoided. 

The deduction for state and local non- 
business taxes is an historic relic with few 
redeeming features. It is inefficient as a 
means of directing federal revenue to the 
state and local governments. It dispropor- 
tionately benefits high bracket taxpayers in 
high tax jurisdictions. It encourages high 
tax jurisdictions to provide more public 
goods and services than their citizens might 
otherwise be willing to pay for through 
taxes. 


David M. Richardson is professor 
of law and director of the graduate tax 
program at the University of Florida 
College of Law, Gainesville. He re- 
ceived his B.S. from Rensselaer Poly- 
technic Institute in 1961, LL.B. from 
Columbia University in 1966, and 
LL.M. in taxation from New York 
University in 1974. He is a former 
chairman of The Florida Bar Tax 
Section. 

This article was adapted from a 
study prepared by Professor Richard- 
son for Congressman Buddy MacKay 
on behalf of the Congressional Sunbelt 
Council, U.S. House of Representa- 
tives. 

He writes this column on behalf of 
the Tax Section, Benjamin Phipps, 
chairman, and Charles Mueller, editor. 
The views are the author’s and may 
not necessarily represent those of the 
section, Congressman MacKay, nor 
the Congressional Sunbelt Council. 

The author acknowledges with grati- 
tude the assistance of Samuel C. 
Ullman and Professor Michael Oberst 
with the preparation of this article. 


Logic supports elimination of the de- 
duction for nonbusiness state and local 
taxes as an integral part of tax reform. BJ 


' The impact on Florida of the modified 
proposal considered in early October by the 
House Ways and Means Committee is also 
discussed. 

2 Act of August 5, 1861, Ch. XLV, Section 49, 
12 St. at L. 292, 309. 

3 Turnier, Evaluating Personal Deductions in 
an Income Tax— The Ideal, 66 CoRNELLL. REV. 
265 n.13 (1981). 

4H.R. 749, 88th Cong., Ist Sess. 172-73 (1964). 

5 Statistics of Income Bulletin, summer 1985 
(Pub. 1136), U.S. Government Printing Office. 

6 Reagan’s Tax Revolution: Ending The Free 
Ride For State and Local Taxes, \ssue Bulletin, 
June 13, 1985, The Heritage Foundation. 

7 Congressional Research Service, Limiting 
State-Local Tax Deductibility in Exchange for 
Increased General Revenue Sharing: An Analysis 
of the Economic Effects, Prepared for the Sub- 
committee on Intergovernmental Relations of 
the Committee on Governmental Affairs, United 
States Senate, p.17 (Comm. Print 98-77, 1983). 

8SURREY, WARREN, MCDANIEL & AULT, FED- 
ERAL I NCOME TAXATION 4 (1972). 

9 Advisory Commission on Intergovernmental 

Relations, Strengthening the Federal Revenue 


T 


=. 


System: Implications for State and Local Taxing 
and Borrowing, Chapter 3, 1984. 


in January 


U.S. Supreme Court Re- 
jets Sale of Business ‘ 
Doctrine 
Restricting Legislative 
_ Amendments to the Con- 
stitution : 


se Standard for Ad Val- 


orem Agricultural Clas-' 
sification of Property 
and F.S. §193.461(4) 
he Metamorphosis of 
Faircloth 


re Interview with 


Rosemary Barkett 


“Hams-Lanier came in and Look 
hone, my answenng 
dictation system and left me just this.” 


away my p 


“Should I call security?” 


nachine and my 


THE FLORIDA BAR JOURNAL/DECEMBER 1985 89 


| 
| 
| 
4 
i 
: 
[ 
; 


J. FREMON JONES, PH.D. 
400 W. Morse Bivd., Suite 120, Winter Park, FL 32789 (305) 896-4020 


BAR EXAM APPLICANTS - 


The Fiorida Nord Bar Review Course offers a complete study program, which enables you to 
prepare for the Florida Bar Exam where and when you want — ideal for both Florida and 


out-of-state residents. 


The program includes complete printed materials and practice Bar Exam grading and analysis. 
Comprehensive lectures are also available if desired — on cassettes for individual use and live 
during the 4 days immediately preceding the Exam, near the site of each Exam. 

CALL TOLL FREE 1-800-521-1916 FOR 


COMPLETE tNFORMATION AND A FREE SAMPLE! 
Or write to us at our National Bar Review — : 
= headquarters as follows: 
ORIDA NORD BAR. REVIEW COURSE 
5600 W. Maple Rd., Suite A-120 
West Bloomfield, Michigan 48033 
ORIDA’S MOST XPERIENCED AND SUCCESSF UL BAR REVIE w w Cougs 


MISSING 
HEIRS? 


* * 


WE FIND 
HEIRS 
WORLDWIDE 
AT OUR OWN 
EXPENSE 


TRY US FIRST ON ANY CASE! 


Phone collect (305) 368-0055 or write 


FIDUCIARY RESEARCH, INC. 
P.O. BOX 1874-3 
Boca Raton, FL 33429-1874 


Serving Florida lawyers since 1966 


Corporation | 
Management 


00 YEARS 
EXPERIENCE AT 
COMPETITIVE PRICES 


Incorporation......... U.S. $750 
Small FSC... . . .U.S. $750/Annum 
Large FSC 

Management......... Negotiable 


(US. Virgin Islands) 
Limited 


12 Crown Bay, Suite 220, 
P.O. Box 1889, St. Thomas, U.S. 
Virgin Islands Tel: (809) 776-8072 
x: 3470175 ROYWEST VN 


Our controlling shareholders are 
The Royal Bank of Canada Group 
and National Westminster Bank PLC 


LAWYERS SERVICES PAGES 
ECONOMIST 


WRONGFUL DEATH - PERSONAL INJURY AND DISABILITY 
OTHER SITUATIONS INVOLVING FLUTURE MONETARY VALUE OR LOSS 
RESEARCH AND TESTIMONY FOR FLORIDA ATTORNEYS SINCE 1971 


MEDICAL EXPERTS 

Medical and Hospital 

Malpractice 
Personal Injury 
Product Liability 

1650 Board Certified highly 
qualified medical experts in all 
“specialties, nationwide. and 
Florida, to review metiical 
records and testify. 
review, ap 


| guarantee all reports 


‘Flexible fee options from $150 


10 years a 
9,000 cases for 4,000 éatistied 
attorneys. Local references. 


* FREE books by us, one with 
foreword by Melvin Belli. 


FREE telephone consultations | 
. with our Medical Directors. 
‘The Medical Quality 
Foundation 
he American Board of 
ledical-Legal Consultants 
(703) 437-3333 
TOLL FREE 
-800-336-0332 


DENTAL-LEGAL CONSULTANT 


e Consultations e Evaluation 
e Review of Office & Hospital Records 
e Assist Lawyers 
in Deposition Preparation 
e Comprehensive Reports 
e Expert Testimony 


FOR LITIGATION INVOLVING DENTAL 
AND MAXILLOFACIAL INJURIES 
ANDIOR DENTAL MALPRACTICE 


Robert L. Pekarsky, DDS 


860 Fifth Ave., Ste. &L, NY, NY 10021 
(212) 535-0848 
3610 South Ocean Bivd., Ste. 511 
South Paim Beach, Florida 33480 
(905) 582-1512 


AMORTIZATION SCHEDULES 
® FULL ACCOUNTING SERVICES 
© MAILING LISTS, BILLING SYSTEMS Daytona Beach, FL 32015 


DAYTONA DATA 
219 Magnolia Ave. 


$3.00 Prepaid—10 for $25.00 (904) 252-3633 
AMOUNT OF RATE TERM PAYMENT | MONTH OF| PAYMENTS ADD'L 
LOAN ist PYMT PER YEAR SETS 
$ % $ $2.00 ea. 


90 THE FLORIDA BAR JOURNAL/DECEMBER 1985 


COMPLETE TECHNICAL 
MEDICAL & DENTAL EXPERT 
SERVICES 
Engineer‘ng (all areas); Negligence; 
Accizent reconstruction; Products liability; 
Athletics & sports safety; Criminalistics; 
Warnings & instructions; Battery explosions; 
MEDICAL, DENTAL & PODIATRIC 
MALPRACTICE. Brochure. Medical and 
dental doctors in aduition to technical 
experts on staff are available to consult and 
testify in all courts. Complete laboratory 
services. 
INTER-CITY TESTING & 
CONSULTING CORPORATION 
8225 N.W. 13th Street 
Plantation, FL 33322 
(305) 537-2442 
Executive Offices 
167 Willis Avenue, Mineola, NY 11501 
(516) 747-8400 


* 
ATTENTION 
FLORID. 
| Financial assistance: ABA. 
Sie 
=| 
: RoyWest Trust 
a 
| 
: 


CONSULTANT IN 
ADDICTIONOLOGY and 
CHEMICAL DEPENDENCY 


Announces his availability for 
professional consultation with 
attorneys regarding alcohol and 
drug related cases in the areas of 
criminal law, personal injury and 
wrongful death, workers’ com- 
pensation and family law. 


ACCIDENT 
RECONSTRUCTION- 
FORENSIC PHYSICS 


Expert witness 20 years in litiga- 
tion re: accidents, product liability 
and seatbeit defense. Physics Pro- 
fessor 30-yrs. teaching, funda- 
mental and applied research. 


RICHARD W. MITCHELL, PH.D 


4419 Vieux Carre Circle 
Tampa, FL. 33613 
Tallahassee, Florida 32308 | | (813) 971-3759 
(904) 878-0304 


A Diary is a must!! 
MAKE YOURS THE FLORIDA LAWYERS DIARY & MANUAL 


® Reasonably priced at $27.50 

e Your name embossed in gold on 
the front cover at no extra charge 

e Published annually by 


FLORIDA LAWYERS DIARY & MANUAL 


P.O, Box 1227, Newark, N.J. 07101 


To receive a free catalog call: 
1-800-521-3085 

(in Michigan: 1-800-482-3651) 

Word Exchange, Inc. 


209A North 
P.O. Box 7361 Ann Arbor, M1 48107 


MEDICAL MALPRACTICE 
PEER REVIEW LTD. 


2 Royal Paim Way, Apt. 2101 
Boca Raton, FL 33432 
Tel. 1-305-394-3311 


TWO OFFICES IN BOCA RATON 
1-305-482-4330 
AND 
1-305-394-3311 


1. LOWEST FEES—(starting at $175 
per work product and comprehensive 
screening report). FEE must accom- 
pany request. 

2. REPLIES IN 24-48 HOURS VIA 
FEDERAL EXPRESS. 

3. FREE TELEPHONE CONSULTA- 
TIONS 1-365-394-3311. 

4. TEN YEARS OF EXPERIENCE. 


TRUCK ACCIDENTS 


MOTOR CARRIER ACCIDENT CONSULTANTS, INC. specializes in assisting attorneys 
prepare for litigation arising out of truck accidents. Motor carrier accidents typically involve 
large vehicles, serious or fatal injuries, and a solvent defendant. If properly presented they can 
result in substantial compensatory damage verdicts as well as highly justifiable punitive 
awards, Our staff has extensive experience in the trucking industry. We are thoroughly 
familiar with federal and state safety regulations. We understand, from hands-on experience, 
operational and administrative procedures employed by motor carriers. Our research 
concentrates on identifying and interpreting the numerous and stringent requirements 
mandated by law for both the motor carrier and the driver. We carefuly examine the many 
vital documents and records pertinent to a case to determine key issues, i.e. driver 
qualification, driver’s hours-of-service, condition of vehicle, company responsibility, etc. 
Through this analysis we can ascertain if violations of law caused or contributed to the 
particular accident. Our review frequently identifies previously undetected elements that 
support liability. 
Post Office Box 2396, Satellite Beach, Florida 32937 (305) 768-6267 


ATTENTION 


ATTORNEYS 
SEEKING 
PUBLISHER 


National Publishers seeking one 
or two volume reference books of 
interest to Florida and/or National 
attorneys. 
Reply to: “News Box 978” 
The Florida Bar Journal 
The Florida Bar Center 
Tallahassee, FL 32301 


92 THE FLORIDA BAR JOURNAL/DECEMBER 1985 


‘ | 
available at budget prices. Quality guaranteed. 
We stock IBM Displaywriters and Xerox 
860’s. Other models also in stock. 
— 


Now! An 
Advertising Service 
For Attorneys 


Camera-ready advertisements customized 
exclusively for your firm and targeted 
to your specific clientele. 
Call or write now for our JONATHAN DOE 
FREE ADVERTISING PACKET 
Containing our new catalog and important - 
information about effective advertising. 


Flying Colours VISUAL COMMUNICATIONS, INC.® 
(904) 252-3945 


500 South Ridgewood Avenue, Daytona Beach, Florida 32014 


MEDICAL OPINIONS THAT 
STRENGTHEN YOUR CASE 


For medical malpractice, personal injury or 
hospital negligence cases 
Testimony, depositions, interrogatories, evaluations, 
written opinions stated within reasonable medical certainty 
® Over 300 Board-certified ® Dependable follow-up 


experts ® Personalized support and 
® Immediate service assistance 


vledical 


Two Bala Plaza * Suite 300 
Bala Cynwyd, 19004 
(215) 64,7-4272 


Refurbished Word 


IBM DISPLAYWRITER 
WANG © NBI ¢ CPT 
LANIER * XEROX 


We also lease 
Displaywriters 


N Rg FACTORY RECONDITIONED 3000 
& 3000S WORD PROCESSORS 
Also available: Refurbished 
OAS 8/64 Systems & Peripherals 


® Guaranteed for maintenance 
® Trade-ins accepted 
® Delivered and installed 


800-227-1616 


OFFICE SYSTEMS, INC. 


POLICE PROCEDURES 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK—Supply word and/or design pius 
goods or services. FEES: TRADEMARK gin 
Files—Wordmark—-$55. 2 or more—$50 e: 
COMMON LAW—$30 additional. EXPANDED 
COMMON LAW—$75 additional DESIGNS— 
$70 oer class. COPIES extra. 
COPYRIGHT—Supply 
$80, 2 or more—$75 each. 
GOVT LIAISON—Ail 
FTC, Court Recorda, Congreas. Records, etc. 
on request. 
APPROVED— Our services meet standards set for 
us by a D.C. 


GOVERNMENT LIAISON SERVICES, INC. 


Suite 208, 3030 FarfaxDr © . P.O. Box 10648 
Adlington, VA 22201 Adlington, VA 22210 
Phone: (703) 524-8200 


The nation’s most experiencec police 
procedures and standards specialist. Univ. 
criminotogist and police maipractice 
authority who has worked with both plaintiff 
and defense in over 400 civil actions in 48 
states — featured on “60 Minutes,” in 
Newsweek, U.S. News and World Report, 
etc. Extensive experience in police litigation 
involving excessive force, intentional and 
negligent use of firearms, improper use of 
police vehicles, and standards of police 
conduct. Full credentials and. references 
available on request. Certified Nationa! 
Academy of Police Speciatists (N.A.P.S.) 


CONSTRUCTION LITIGATION 
EXPERT WITNESS © ADVICE © STUDIES 


NATIONALLY recognized expert in the field of soils and foundation engineering, 
vibration damage, highway materials and construction, excavations and dewater- 
ing, testing and inspection. Professional Engineering assistance in preparing 
your case. Compiete technical staff. References on request. 


JOHN M. ARRIBAS & ASSOCIATES 
7700 N.W. 72 Avenue, Miami, Florida 33166 


(305) 888-7555 (daily) 


(305)661-0392 (24 hrs) 


THE FLORIDA BAR JOURNAL/DECEMBER 1985 91 


6600 France Ave. So., MN 


| WHEN YOU NEED SOMEONE'S 
| ADDRESS TRACED YOU CAN'T BEAT 
OUR GUARANTEE 


NO TRACE 
NO CHARGE 


| Qur nominal fee of $165.00 (payable only 
upon locate) is your total cost to have some- 
one traced whose last address is up to three 
years old. Traces from older addresses, 
including MISSING HEIRS, are also con- 
ducted on a “No Trace - No Charge” basis. 


| RUSH TRACES fone or two day turn- 


around) are also available when immediate 
results are required. WE SUCCEED 
WHERE OTHERS HAVE FAILED. 


To have someone traced anywhere world- 
wide or to obtain further information on our 
international Tracing Service call today 


TOLL FREE 
1-800-663-2255 


Remember It’s Guaranteed 
“NO TRACE - 
NO CHARGE” 


word, 
| 
| 
| | 
Dr. George Kirkham | 
and Associates, inc. | 
P.O. Box 10556 
Talighassee, Fl. 32302 
904) 222-2476 
| 
| | 
: 
| 
} 
| 
INERNATIONN. 
SERNICES 


Index to Volume 59 of The Florida Bar Journal (1985) 


Author Index 


Key: January Ja; February, F; March, Mr; April; Ap; May, My; June, Je; 


July/ August; Jy/Ag; October, O; November, N; December, D. 


A 
Ackert, Terrence 


Bromides and E.S.T.: Through the _—_ 


Armstrong, Ray 

Child on the Inside................ 030 
Artime, Luis M. 

Benefits of Air Rights Developments 

Baker, Elizabeth S. 

Interspousal Tort Immunity ........ N 41 
Barber, Steven K. 


Estate Planners and Family Law Practitioners: 
Beware of REA Rules re Retirement Plan 
Distributions ............... Jy/ Ag 49 

Barford, George 

New Dotson Majority-Bargaining Units and 

Organizing Rights-A Return to’ Balance 
Barnett, Lestie J. 

Divorce Taxation as Implemented by The Tax 

Reform Act of 1984 (Part One) .... F 63 
Baskin, Natalie 

Wasted Words or Persuasive. Prose: Commu- 

nicating with the Appellate Court 


Baumann, Phillip A. 
Pretermitted Spouse Law-Another View 
Belcuore, Alfred F 


When the Witness Gets a Note from His 
Doctor: Third-Party Witnesses, . Medical 
Excuses, and Compelled Medical Exami- 


Benton; Robert T., II 
Retroactivity in Licensing Cases. .... Je 8t 
Bercow, Jeffrey 
‘Need for a Development Pian Under Chapter 
‘Berg, Randall C., Jr. 
‘Making a “Firm” Commitment ...... D45 
Blackwelder, Brion 
Creative Zoning for the Environment Emerges 
Bline, Ralph A. 


‘Estate Planners and Family Law Practitioners: 
Beware of REA Rules re Retirement Plan 
Distributions .......... Jy/Ag 49 


‘Boggs,.E. Jackson 


Estate Planners and Family Law Practitioners: 
Beware of REA Rules re Retirement Plan 


Distributions ............... Jy/Ag 49 
Bower, Ward 
Marketing Techniques for the Smaller Law 
Brady, Steven G. 
Consent Searches ............. Jy/ Ag 63 
Braun, Irwin 
Thinking of Advertising? Eight Questions To 
Ask Before You Start ............ F 10 
Bridges, Roger A. 


Motorists vs. Roadside ‘Utility. Poles—Un- 
avoidable Accidents or Overlooked Liabili- 


Brown, Joel 


Burke, David P. 


Structured Settlements Revisited ... Mr 40 


Burris, Cathy Jackson 


Florida’s Adoption of the Seatbelt 


Burton, Nancy Noble 
Florida Corporate Counsel Pro Bono Activi- 
Cc 
Cain, May L. 
“Voir Dire, My Dear, You Are Filius 
Carbo, Michael J. 
Child in the Middle ............... 039 


Catz, Rochelle Zukor 
Lee County Voluntary Attorney Pro- 


Centner, Terence J. 
Florida Cooperatives and Antitrust Problems 


from Terminating Members ...... Ja 45 
Chaves, Robert A. 
Highlights of Foreign Tax Provisions of The 
Tax Reform Act of 1984 .......... 59 
Clarendon, Hal 
Advice from: Some Who Have Tried Adver- 
Clark, Mary 


Confessions from Night Clinic, or How a 
Government Lawyer Learned to Stop 


Worrying and Love Pro Bono!..... D63 
Cohen, Mark A. 
Criminal Defendant Turned Civil Plain- 
Concepcion, Carlos F. 


Foreign Banks and “Domestic” Litigation: 
Must Information Be Disclosed? .. Je 53 
Connor, Terence G. 
Garcia v. San:Antonio Metropolitan Transit 
Authority: Public Employers. Meet the 


Cook, Joseph R. 
Continuing Evolution of Industrial Develop- 
ment Bond Financing ........... Ja 61 
Cullen, Philip Michael, III 
Federal and Florida Rico-Treble Damages for 
‘Common Law Fraud? ........... Ja 19 
D 
Dale, Howard L. 
Jacksonville Area-Joining Together for Equal 
Davidson, Jeff 
Promoting Your Firm Through Selective 


‘DeMeo, Ralph A., Jr. 


42 USC Section 1983 as an Emerging Remedy 
Against Local Government Land Use Poli- 


Douglas, Michael R. 


Duggar, Elaine N. 
Child vs. Professional ............. 047 
Dunlap, Davisson F., Jr. 
When the Best. Defense is No 
Dutton, Donn S. 
Legal Aid Society of Palm’ Beach. County,. 
Dyer, Robert 


Forum Selection in Stockbroker Litigation: 
Hidden Traps for the Unwary Litigator 


Ehrlich, Raymond 
‘Riding. the Tiger-A Challenge to Florida's 


Elligett, Raymond T., Jr 
Law of the Case .............. Jy/ Ag 23 
Emmanuel, Patrick G 
Bar and the Public ................. N5 
Children and the Law .......-...... as 6 


Where Do We Go From Here?... Jy/ Sie 
Emmanuel, Michel G. 
Post-Mortem Estate Planning-Disclaimer 
Estreicher, Jane L. 
Imputing Income: Proving the Unprov- 
F 
Feder, Scott Jay 
Contempt Dilemma: Support vs. Property 
and Third Party Debts........... Ja 67 
Feinberg, Ellen A. 
Durrett After the 1984 Amendments to the 
‘Bankruptcy Code ........... Jy/ Ag 41 
Feinschreiber, Robert 
Foreign Sales Corporations ....... My 47 
Fennelly, John E. 
To James or Not to James ........ Mr 49 
Fisher, Alice. 
What a Public Relations Agency Can Do for 
Fox, Roberta 
Children in the 1985 Legislature..... 010 
Freivogel, William 
Local Government Antitrust Act of 
woe FSI 


Frumkes, Melvyn B. 
- Divorce Taxation as Implemented by The Tax 
Reform Act of 1984 (Part One) .... F 63 


G 
Gallagher, Betsy E. 
Inseparable-Appellate Law. and the Trial 
Garrido, Jose A., Jr. 
Special Interest Bar Starts a Pro Bono Pro- 


Geis, Norman 
Beyond the Condominium: The Uniform 
Common-Interest Ownership Act (Part 


OU F 67 
Gelber, Seymour 
Lawyers Can Change Their Image Through 
Community Service F 31 
Gilbert, Gary 
Rural Perspective D38 
Glickstein, Hugh S. 
Appellate Judge’s Wishes ......... My 54 
Six Essential Ingredients of Extraordinary 
Judging and Lawyering .......... Ja 52 


Goldenberg, Renee 
Shared Parental Responsibility Act.. O59 
Gordon, Elaine 
Children in the 1985 Legislature... .. 010 
Gore, Georgene M. 
Tax Planning with In-kind Distributions from 
Estates or Trusts after the Tax Reform Act 


Gough, Robert G. 
Toxic Substances in the Workplace 
Graham, Bob 
Children in the 1985 Legislature... .. 010 
Greene, Robin H. 
Cirild on the O4i 
Children in Transition .............- o8 
Guy, Michele 


- THE FLORIDA BAR JOURNAL/DECEMBER 1985 93. 


4 
| 
| 
| 
: 
a In-House Corporate Attorney and Pro Bono 
ig 
: 
rchaic Kes Judicata—Fioridas “Gaming 
4 
a2 
E 


Attorney Advertising in Florida-Common 

Ethical Problems ...............- F 14 

Haddad, William A. 

Florida’s Revised Rule 3.850: New Limitations 
on Post Conviction Collateral 
Jy/ Ag 27 

Hankinson, John H., Jr. 

Public Responsibility for Public Re- 

Harkness, John F., Jr. 

Communications Audit Will Seek Reasons 

for Public’s Attitude Toward Legal Pro- 


Good Client Relations Lessen Malpractice 
It Is Not Too Early. ................. F6 
Legal Malpractice Insurance Prob- 
Next Fave Years’. Jy/Ag7 
Pro Bono in Florida: Contributions from 
Private Practitioners ......------- D7 
Through the Years-A Concern to Better Our 
What Is a Board Member ........... Ja7 


Hartley, Martha A. 
Transactional Lawyer's Guide to the FIRPTA 
Withholding Rules ............. Ap 39 
Hauser, James C. 
Direct Appeal from the County Court to the 
District Court of Appeal ......... N 13 
Mobile Home Statute: Is It the Solution or Is 
Ap 65 
Hearn, Steven L. 
Estate Planning with Irrevocable Life Insur- 
Heffernan, Gerald T. 
Do IDB’s Make Economic Sense Any 


Henry, William O.E. 
Representation of Death Sentenced In- 
Herald, Sara B. 
Volunteer Child Advocates-Guardian Ad 


Hirsch, Milton 
Criminal Defendant Turned Civil Plain- 


Hoffenberg, Ellen 
Protecting Children in the Courts ... O14 


Hussey, William F. 
Breath Test: Is There a Right to Consult 
N9 
Ide, R. William, Il 
Do IDB’s Make Economic Sense Any 


Ivy, Michelle B. 
Dade County Public Interest Law 
J 
Justice, Judy 


Protecting Children in Child Care Pro- 

Protecting Children in the Community 
025 


Kapp, Marshall B. 


Ennobling Our Profession......... Mr 26 
Kibler, Rhoda Smith 


The Health Care Access Act: A Synthesized 
Approach to Cost Containment .... Ja9 
Kiernan, John M. 
Immigration Primer for the Criminal Defense 
wyer Ap 60 
Koren, Edward F. 
Estate Planning with Irrevocable Life Insur- 


Kornreich, Gerald I. 
Imputing Income: Proving the Unprov- 
Kramer, Jeffrey H. 
Pro Bono Service: Benefit to the Lawyer and 


Kuehne, Benedict P. 
Immigration Primer for the Criminal Defense 


Kynes, James W. 


In-House Corporate Attorney and Pro Bono 


Lambert, Paul Watson 
Attorney’s Fees and Costs in Administrative 
Layman, Lisa Miller 
Reflections on Pro Bono............ D36 
Lebar, Alvin B. 
Lawyer at Large .............. Jy/Ag 58 
Lehan, James E. 
Is Ours a Noble Profession? Yes, But Let’s 


Leinback, Bruce A. 
Public Employer Liability in Florida for 
Employee Statements: An Overview 


Leinoff, Andrew M. 

Protecting Children of Divorce ..... O28 
Lenett, Sarah M. 

Representing the Battered Spouse: Social and 

Legal Perspectives .............. Je 77 

Letts, Gavin K. 

All Quiet on the Domestic Front .... N 17 
Levine, Marcia E. 

Child vs. Tortfeasor ............... O44 

M 


Madsen, H. Michael 
42 USC Section 1983 as an Emerging Remedy 
Against Local Government Land Use Poli- 


Manson, Peter C. 


Preserving the Client’s Confidences—The 


Lawyer’s Dilemma .............. Je 13 

Marger, Diane E. 
New IRS Reporting Law: A Further Decline 
of Client Confidentiality ........ My 33 


Marin-Rosa, Carlos 
Legal Aid Society of the Orange County Bar 
Association, Inc.-A Highly Successful 
Mandatory Pro Bono System ina Voluntary 
Bar Association D2! 
Mason, Miriam E. 
Adversarial Cooperation: A Modern Litiga- 
Your Kids, My Kids, Our Kids...... 
Massey, M. Minnette 
Amendments to Rules of Civil Procedure 


Lawyer Ap 43, My 50 
Meyer, Karen K. 


Miller, Michael D. 
Below-Market Interest Loans to Employees, 
Shareholders, and Independent Con- 
Je 63 
Morley, Samuel J. 
Applying the Significant Relationships Test 
to Florida’s Borrowing Statute 
Muenchow, Susan 
Protecting Children in Child Care Programs 
Muller, Charles E. 
Year End Tax Planning for Individuals 
Through Charitable Contributions- 
Ja 71 
Murphy, James B., Jr. 
Trade Secrets and Noncompetition Agree- 
ments—Old Fashioned Remedies for 


94 THE FLORIDA BAR JOURNAL/DECEMBER 1985 


Problems of High-Tech Industries 


N 
Nagin, Stephen E. 
Antitrust and the Physician-Institution Relation- 


Neuman, Susan 
Steps for Planning a PR Program .... 
New, Elaine 

Proposal for a Guardianship Oversight Com- 

mission in Florida F 45 
Novack, Catherine G. 

Maintaining Justice Through Pro Bono Legal 
Services-How Much Progress Has Florida 

Pro Bono in Tampa Bay Area ....... D25 


fe) 


F 24 


Orbe, Lawrence F. 
Florida Investor Protection Act: Florida 


the Free F 73 
Overton, Joan 
Dollars for Children............... O 26 


Passidomo, John M. 
Collier County Bar Association Voluntary 
Lawyers” Project D39 
Powers, William E., Jr. 
Florida Employers: Beware of Your Em- 
ployees’ Constitutional Right to Organize 


Q R 


Raattama, Henry H., Jr. 
Interaction of the New I.R.C. §643(c) Election 
and Florida’s Equitable Adjustment Doc- 


Reiman, Cathy S. 
Comparable Worth .............. Ap 27 


Renard, Susan R. 
The Health Care Access Act: A Synthesized 
Approach to Cost Containment.... Ja9 
Rett, Donald A. 
Florida Investor Protection Act: Florida 
Bucks the Trend ................. F 73 
Richardson, David M. 
State and Local Tax Deduction: A Preference 
Whose Time to Go Has Come ..... D83 
Richman, Gerald F. 

Chief Justice Burger’s Response: Catch 22 
Mr 5 
Consumerism and the Law: The Crisis in 

Communication and Understanding 
Ap 5 

Ethics and Discipline Must Be Supplemented 

by Effective and Accurate Public Rela- 

Legislation: Public Interest Requires Strong 

and Active Bar Participation ....... F4 

Wky Should the Law Apply to Rosemary 

1985 and Beyond: Winds of Change .. Je 5 
Riggs, Robert E. 

Regulation of Indecency on Cable Televi- 
i Mr 9 


Robbins, S. Sue 
Scope of Appellate Review in Dissolution 
Cases 


Jy/ Ag 59 
Robertson, Jane E. 
Hello: You’re On the Air . . . Today’s Topic 
Robinson, Steven D. 
Community Control: “In Lieu of Incarcera- 
Rodriquez, Raquel A. 
Amendments to Rules of Civil Procedure 
Mr 19 


Rosinek, Jeffrey 
South Miami-Kendall Bar Association, Inc.: 
How a Small Bar Conducts a Pro Bono 
Roth, Larry M. 


P 
K 
x Adult Protective Services: The Attorney’s 


Suggestion for Judicial Efficiency ... Ja 31 
Rothenberg, Frederick M. 

Estate Planners and Family Law Practi- 
tioners: Beware of REA Rules re Retirement 
Plan Distributions .......... Jy/Ag49 

Roy, Paul 

Marketing Techniques for the Smaller Law 

Ruhl, B. Suzi 

Public Responsibility for Public Resources 

Russo, Ronald J. 
Below-Market Interest Loans to Employees, 

Shareholders, and Independent Contractors 

Je 63 
Santry, Frank 

Archaic Res Judicata—Florida’s “Gaming 

Sawyer, Edward E. 

Interaction of the New I.R.C. §643(e) Election 

and Florida’s Equitable Adjustment Doc- 
097 


Schechterman, 
Overview of Securities and Exchange Commis- 


sion Rule 144 ..... 
Schmidt, Winsor C. 
Proposal for Corrections Overcrowding and 
the Mentally Disordered ........ Ap 34 
Schropp, Charles P. 
Law of the Case ........ eeeeee Jy/Ag 23 
Schutz, Donald J. 


Bankruptcy and the Prosecutor .... My I1 
Schwartz, Robert S. 


Practical View of Chapter 85-53..... 0 16 
Sessums, Stephen W. 
Adversarial Cooperation: A Modern Litiga- 
tion Necessity ................ - MyS55 
Your Kids, My Kids, Our Kids..... - O52 
Shaw, Ray 
Relief from a Final Judgment-Florida’s Old 
and New Approach ............ Mr 15 
Skuthan, James 
Protecting Children in the Courts ... O14 


Smith, Samuel S. 
Lawyer Advertising-It’s Here To Stay 
F9 


Administrative Law and Procedure 
Attorney’s Fees and Costs in Administrative 
Proceedings, Paul Watson Lambert 
Jy/Ag 72 
Confessions ‘from Night Clinic, or How a 
Government Lawyer Learned to Stop 
Worrying and Love Pro Bono!, Mary 


Judicial Review of Administrative License 
Disciplinary Penalties, George L. Waas 


Retroactivity in Licensing Cases, Robert T. 


Use of Handwriting Evidence in Professional 

Disciplinary Proceedings, George L. Waas 

Advertisers Index 

Ja 79, F 80, Mr 60, Ap 72, My 59, Je 91, Jy/Ag 


84, O 104, N 48, D 79 


Advertising 
Advice from Some Who Have Tried Adver- 
tising, Hal Clarendon............. F19 


Attorney Advertising in Florida~-Common 
Ethical Problems, Michele Guy .... F 14 
Chief Justice Burger’s Response: Catch 22, 


Gerald F. Richman ............. Mr 5 
Lawyer Advertising-It’s Here To Stay, Samue! 


Thinking of Advertising? Eight Questions To 


Private Bar Involvement in Legal Services to 

Spector, Brian F. 

Justice Without a Day in Court .... 
Spuhler, Kent R. 

Jacksonville Area—Joining Together for Equal 

Stack, Brian J. 

Polygraphs and Privacy............ Je 19 
Stein, Leslie Reicin 
Florida Corporate Counsel Pro Bono Activi- 


Ap 49 


Stepter, Chuck 
Legal Aid Society of the Orange County Bar 
Association, Inc.-A Highly Successful 
Mandatory Pro Bono System ina Voluntary 


Stewart, Joseph D. 

Florida Condominium Law ........ 092 
Stiles, Doris 

Child on the Inside................ 030 

T 

Tobocmian, Sarah Lea 

Child on the Outside .............. 035 
Truett, Curtright C. 


Accounts Receivable Financing: Protection 
of the Assignee’s Secured Status 


Tyler, John D. 
Legal Services in Volusia County..... D43 
Van Doren, Jack W. 
Exploring Contradictions ......... Ap 21 
Verizzo, David M. 
Vitberg, Alan K. 
Corporate Resume-A New Approach to 
Marketing Communications ....... F 27 
Firm Newsletters: Another Marketing 
Waas, George L. 
Judicial Review of Administrative License 
Disciplinary Penalties ........... 
Use of Handwriting Evidence in Professional 
Disciplinary Proceedings........ My 51 
Waldman, Judith S. 


Subject Index 


Ask Before You Start, Irwin Braun 


Airspace 
Benefits of Air Rights Developments, Luis M. 
Alcohol and Alcoholism 
Breath Test: Is There a Right to Consult 
Counsel?, William F. Hussey ...... N9 


Alimony and Maintenance 
All Quiet on the Domestic Front, Gavin K. 
Contempt Dilemma: Support vs. Property 
and Third Party Debts, Scott Jay 
Imputing Income: Proving the Unprovable, 
Jane L. Estreicher and Gerald I. 


Antitrust Law 

Antitrust and the Physician-institution Rela- 

tionship, Stephen E. Nagin ...... My 39 


Florida Cooperatives and Antitrust Problems 
from Terminating Members, Terence J. 


Local Government Antitrust Act of 1984, 
William Freivogel...............- F 51 
Appellate Practice and Procedure 
Appellate Judge’s Wishes, Hugh S. 


Direct Appeal from the County Court to the 
District Court of Appeal, James C. 


THE FLORIDA BAR JOURNAL/DECEMBER 1985 95 


Termination of Life-Support for Newborns: 


Whose Choice Is It Anyway? ..... O65 
Walker, David Seth 
Demeanor of the Witness .......... N 44 
Walsh, Michael R. 
Legal Aid Volunteer-Why Me? ...... D23 


Wenzel, Steven G. 
Front Pay in Actions Under the Age Discrimi- 
nation Act ....... 074 
Westman, Robert T. 
Judgeship as a Public Service—One Term and 
Out Ja 51 


Whisnant, Deborah 

Child on the Edge......... 
Wilson, John 

Protecting Children in Child Care Pro- 


Witkowski, Ronald 


Garcia v. San Antonio Metropolitan Transit 
Authority: Public Employers Meet the 


Jy/ Ag 33 
Wohlust, G. Charles 
Pro Bono Work in the Real Property, Probate 
and Trust Law Area............. D6l 
Wolbe, Donna B. 
Florida’s Revised Rule 3.850: New Limita- 
tions on Post Conviction Collateral Attack 


021 


Wolf, Jerome L. : 
Florida Living Will............... Ap 13 
Yates, Linda H. 
Marketing Legal Services The Professional 
Way: Introduction ................ F8 
Meet the New President: Patrick G. 
Emmanuel ....... Jy/Ag 13 
Yudell, Cliff 
What a Public Relations Agency Can Do for 
Zuck, Sharyn B. 


Trade Secrets and Noncompetition Agree- 
ments—Old Fashioned Remedies for 
Problems of High-Tech Industries 

Jy/ Ag 37 


Inseparable-Appellate Law and the Trial 


Lawyer, Betsy E. Gallagher...... Mr 43 
Law of the Case, Raymond T. Elligett, Jr. and 
Charles P. Schropp Jy/ Ag 23 
Scope of Appellate Review in Dissolution 
Cases, S. Sue Robbins....... Jy/ Ag 59 
Wasted Words or Persuasive Prose: Commu- 
nicating with the Appellate Court, Natalie 


Automobiles 
Florida’s Adoption of the Seatbelt Defense, 
Cathy Jackson Burris........... Ap 17 
B 
Bankruptcy 
Bankruptcy and the Prosecutor, Donald J. 


Durrett After the 1984 Amendments to the 
Bankruptcy Code, Ellen A. Feinberg 
Bonds 
Continuing Evolution of Industrial Develop- 
ment Bond Financing, Joseph R. Cook 
Ja 61 
Do IDB’s Make Economic Sense Any Longer?, 
Gerald T. Heffernanand R. William Ide, III 
My 25 


Capital Punishment 
Representation of Death Sentenced Inmates, 


4 
| 


William O.E. Henry ............- D 53 
Charities 

Year End Tax Planning for Individuals 

Through Charitable Contributions— 1984, 


Charles E. Muller ............ 
Children 

Child in the Middle, Michael J. Carbo 
Child on the Edge, Deborah Whisnant and 
Robin H. Greene 
Child on the Inside, Doris Stiles and Ray 
Child on the Outside, Sarah Lea 


Child vs. Parent, David M. Verizzo.. O49 
Child vs. Professional, Elaine N. Duggar 
Child vs. Tortfeasor, Marcia E. Levine 
Children and the Law, Patrick G. Emmanuel 
Children in the 1985 Legislature, Bob Graham, 
Roberta Fox and Elaine Gordon... O 10 
Children in Transition, Cynthia L. Greene 
Dollars for Children, Joan Overton.. O 26 
Practical View of Chapter 85-53, Robert S. 
Protecting Children in Child Care Programs, 
Judy Justice, Susan Muenchow and John 


Protecting Children in the Community, Judy. 


Protecting Children in the Courts, Ellen 
Hoffenberg and James Skuthan... O14 
Protecting Children of Divorce, Andrew M. 


Shared Parental Responsibility Act, Renee 


Termination of Life-Support for Newborns 
Whose Choice Is It Anyway?, Judith S. 

“Voir Dire, My Dear, You Are Filius Nullius”, 
William A. Cain and May L. Cain 


Volunteer Child Advocates-Guardian Ad 
Litem, Sara B. Herald ........... D 57 


Your Kids, My Kids, Our Kids, Stephen W. 
Sessums and Miriam E. Mason... O52 
Civil Procedure 
Amendments to Rules of Civil Procedure, M.. 
Minnette Massey and Raquel A. Rodriquez 
Collateral Attack 
Florida’s Revised Rule 3.850: New Limitations 
on Post Conviction Collateral Attack, 
William A. Haddad and Donna B. 
Jy; Ag 27 
Collective Bargaining 
Florida Employers: Beware of Your Em- 
ployees’ Constitutional Right to Organize 
and Bargain, William E. Powers, Jr. 
Community Services 
Lawyers Can Change Their Image Through 
Community Service, Seymour Gelber 


Promoting Your Firm Through Selective 
Joining, Jeff Davidson............ F 33 


Condominiums 
Beyond the Condominium: The Uniform 
Common-Interest Ownership Act (Part 
One), Norman Geis .............. F 67 
Beyond the Condominium: The Uniform 
Common-Interest Ownership Act (Part 


Two), Norman Geis ...........- Mr 35 

Florida Condominium Law, Joseph D. 

Conspiracy 


To James or Not to James, John E. 


96 THE FLORIDA BAR JOURNAL/DECEMBER 1985 


Contempt 


Contempt Dilemma: Support vs. Property 
and Third Party Debts, Scott Jay Feder 


Corporation, Banking and Business Law 


Accounts Receivable Financing: Protection 
of the Assignee’s Secured Status, Curtright 

Bankruptcy and the Prosecutor, Donald J. 


. Continuing Evolution of Industrial Develop- 


ment Bond Financing, Joseph R. 
Florida Cooperatives and Antitrust Problems 
from Terminating Members, Terence J. 
Florida Investor Protection Act: Florida 
Bucks the Trend, Donald A. Rett and 
Lawremuce F. Orbe... F 73 
Foreign Banks and “Domestic” Litigation: 
Must Information Be Disclosed?, Carlos F. 


Foreign Sales Corporations, Robert 


Forum Selection in Stockbroker Litigation 
Hidden Traps for the Unwary Litigator, 

Highlights of Foreign Tax Provisions of The 
Tax Reform Act of 1984, Robert A. 

Overview of Securities and Exchange Commis- 
sion Rule 144, Lawrence Schechterman 

Trade Secrets and Noncompetition Agree- 
ments-——Oid Fashioned Remedies for Prob- 
lems of High-Tech Industries, James B. 
Murphy, Jr. and Sharyn B. Zuck 

Jy/ Ag 37 


7 

Protecting Children in the Courts, Ellen 
Hoffenberg ard James Skuthan... O14 
Suggestion for Judicial Efficiency, Larry M. 


Criminal Law and Procedure 


Community Control: “In Lieu of Incarcera- 
tion”, Steven D. Robinson ... Jy/Ag 45 
Consent Searches, Steven G. Brady 
Jy/ Ag 63 
Criminal Defendant Turned Civil Plaintiff, 
Mark A. Cohen and Milton Hirsch 

Florida’s Revised Rule 3.850: New Limitations 
on Post Conviction Collateral Attack, 
William A. Haddad and Donna B. 
Jy/ Ag 27 
Immigration Primer for the Criminal Defense 
Lawyer, Benedict P. Kuehne and John M. 
New IRS Reporting Law: A Further Decline 
of Client Confidentiality, Diane E. Marger 


Representation of Death Sentenced Inmates, 
William O.E. Henry............. D53 
To James or Not to James, John E. 
Damages 
Child vs. Tortfeasor, Marcia E. Levine 


Federal and Florida Rico-Treble Damages for 
Common Law Fraud?, Philip Michael 


Local Government Antitrust Act of 1984, 
William Freivogel................ F 51 


Declaratory Relief 


Relief from a Final Judgment—Florida’s Old 
and New Approach, Ray Shaw .. Mr 15 


Defenses 


When the Best Defense is No Offense, 


Davisson F. Dunlap, Jr. ......... D 69 


Disability Law 


Proposal for a Guardianship Oversight Com- 
mission in Florida, Elaine New .... F 45 


Discrimination 


Front Pay in Actions Under the Age Discrimi- 
nation Act, Steven G. Wenzel..... O74 


Divorce and Separation 


Adversarial Cooperation: A Modern Litiga- 
tion Necessity, Stephen W. Sessums and 
Miriam E. Mason.............. My 55 

All Quiet on the Domestic Front, Gavin K. 

Child in the Middle, Michael J. Carbo 

Divorce Taxation as Implemented by The Tax 
Reform Act of 1984 (Part One), Leslie J. 
Barnett and Melvyn B. Frumkes ... F 63 

Divorce Taxation as Implemented by The Tax 
Reform Act of 1984 (Part Two), Leslie J. 
Barnett and Melvyn B. Frumkes 

Mr 46 

Imputing Income: Proving the Unprovable, 
Jane L. Estreicher and Gerald I. Kornreich 


Protecting Children of Divorce, Andrew M. 
Scope of Appellate Review in Dissolution 
Cases, S. Sue Robbins ....... Jy/ Ag 59 
Shared Parental Responsibility Act, Renee 


“Voir Dire, My Dear, You Are Filius Nullius”, 
William A. Cain and May L. Cain 


Domestic Violence 


Representing the Battered Spouse: Social and 
Legal Perspectives, Sarah M. Lenett 


Due Process 
Breath Test: Is. There a Right to Consult 
Counsel?, William R. Hussey ...... N9 
Elderly 


Adult Protective Services: The Attorney’s 
Role, Marshall.B. Kapp ......... N 23 


Emmanuel, Patrick 


Meet the New President: Patrick G. 
Emmanuel, Linda.H. Yates... Jy/Ag 13 


Employer and Employee 


Comparable Worth, Cathy S. Reiman 
Florida Employers: Beware of Your Em- 
ployees’ Constitutional Right to Organize 
and Bargain, William E. Powers, Jr. 


Front Pay in Actions Under the Age Discrimi- 
nation Act, Steven G. Wenzel..... O74 


Garcia v. San Antonio Metropolitan Transit 
Authority: Public Employers Meet the 
FLSA, Terence G. Connor and Ronald 

New Dotson Majority-Bargaining Units and 
Organizing Rights-A Return to Balance, 


George Barford D77 
Polygraphs and Privacy, Brian J. Stack 


Public Employer Liability in Florida for 
Employee Statements: An Overview, Bruce 


Toxic Substances in the. Workplace, Robert 


Environmental Law 


Creative Zoning for the Environment Emerges 
in Florida, Brion Blackwelder ... My 16 
:42 USC Section 1983 as an Emerging Remedy 
Against Local Government Land Use Poli- 
cies, H. Michael Madsen and Ralph A. 
Need for a Development Plan Under Chapter 
380, Jeffrey Bercow ............. Je 85 
Public Responsibility for Public Resources, 
John H. Hankinson, Jr. and B. Suzi Ruhl 


Courts 
| 


Estate Planning/ Administration 
Estate Planners and Family Law Practitioners: 
Beware of REA-Rules re Retirement Plan 
Distributions, E. Jackson Boggs, Frederick 
M. Rothenberg, Ralph A. Bline and Steven 
Jy/Ag 49 
Estate Planning with Irrevocable Life Insur- 
ance Trusts, Steven L. Hearn and Edward 
Interaction of the New I.R.C. §643(e) Election 
: and Florida’s Equitable Adjustment Doc- 
; trine, Henry H. Raattama, Jr. and Edward 


097 
Post-Mortem Estate Planning-Disclaimer, 
Michel G. Emmanuel............ N51 
Pretermitted Spouse Law-Another View, 
i Phillip A. Baumann ............. Je 73 


Tax Planning with In-kind Distributions from 
: Estates or Trusts after The Tax Reform Act 


of 1984, Georgene M. Gore....... N47 

Ethics 
Ennobling Our Profession, Marshall B. Kapp 


Ethics and Discipline Must Be Supplemented 
by Effective and Accurate Public Relations, 
Gerald F. Richman ............. My 4 

Is Ours a Noble Profession? Yes, But Let’s 
Prove It!, James E. Lehan....... Mr 26 

Judicial Ethics, ........ Ja 75, F 5, Mr 52, 
My 44, Jy/ Ag 70, N 57, D 

Preserving the Client’s Confidences—The 
Lawyer’s Dilemma, Peter C. Manson 

Je 13 
Through the Years—A Concern to Better Our 

Profession, John F. Harkness, Jr... N6 

Evidence 
To James or Not to James, John E. Fennelly 

Mr 49 

Use of Handwriting Evidence in Professional 
Disciplinary Proceedings, George L. 


Family Law 
Adversarial Cooperation: A Modern Litiga- 
tion Necessity, Stephen W. Sessums and 


q Child vs. Parent, David M. Verizzo.. O49 
og Child vs. Professional, Elaine N. Duggar 
047 
Child vs. Tortfeasor, Marcia E. Levine 
044 
Children in the 1985 Legislature, Bob Graham, 


Miriam E. Mason....... My 55 
a All Quiet on the Domestic Front, Gavin K. 
: Child in the Middle, Michael J. Carbo 
: Child on the Edge, Deborah Whisnant and 
Robin H. Greene ............... 
: Child on the Inside, Doris Stiles and Ray 
Child on the Outside, Sarah Lea 


Roberta Fox and Elaine Gordon... O10 
sas Children in Transition, Cynthia L. Greene 


Centempt Dilemma: Support vs. Property 
and Third Party Debts, Scott Jay 

Divorce Taxation as Implemented by The Tax 
Reform Act of 1984 (Part One), Leslie J. 
Barnett and Melvyn B. Frumkes ... F 63 

Divorce Taxation as Implemented by The Tax 
Reform Act of 1984 (Part Two), Leslie J. 
Barnett and Melvyn B. Frumkes 

Dollars for Children, Joan Overton.. O 26 

Estate Planners and Family Law Practitioners: 
Beware of REA Rules re Retirement Plan 
Distributions, E. Jackson Boggs, Frederick 
M. Rothenberg, Ralph A. Bline and Steven 


Jy/ Ag 49 
Imputing Income: Proving the Unprovable, 
Gerald I. Kornreich and Jane L. Estreicher 
Ap 56 
Interspousal Tort Immunity, Elizabeth S. 
Practical View of Chapter 85-53, Robert S. 
Protecting Children in Child Care Programs, 
Judy Justice, Susan Muenchow and John 
Protecting Children in the Community, apd 
Protecting Children in the Courts, a 
Hoffenberg and James Skuthan... O 14 
Protecting Children of Divorce, Andrew M. 
Representing the Battered Spouse: Social and 
Legal Perspectives, Sarah M. Lenett 


Scope of Appellate Review in Dissolution 
Cases, S. Sue Robbins ....... Jy/ Ag 59 


Shared Parental Responsibility Act, Renee 
“Voir Dire, My Dear, You Are Filius Nullius”, 
William A. Cain and May L. Cain 
O71 
Volunteer Child Advocates—-Guardian Ad 
Litem, Sara B. derald ........... D 57 
Your Kids, My Kids, Our Kids, Stephen W. 
Sessums and Miriam E. Mason ... O52 


Fees 


Attorney’s Fees and Costs in Administrative 
Proceedings, Paul Watson Lambert 


Florida Bar Foundation 

Hello: You're On the Air . . . Today's Topic is 

IOTA, Jane E. Robertson........ D47 


Florida Bar, The 


Bar and the Public, Patrick G. Emmanuel 
Chief Justice Burger’s Response: Catch 22, 
Gerald F. Richman ............. Mr 5 


Committee Reports, ............... Je 35 
Communications Audit Will Seek Reasons 
for Public’s Attitude Toward Legal Profes- 
sion, John F. Harkness, Jr........ Mr 7 
Consumerism and the Law: The Crisis in 
Communication and Understanding, 
Gerald F. Richman ............. Ap 5 
Ennobling Our Profession, Marshall B. Kapp 
Mr 26 
Ethics and Discipline Must Be Supplemented 
by Effective and Accurate Public Relations, 


Gerald F. Richman ............. My 4 
Is Ours a Noble Profession? Yes, But Let’s 
Prove It!, James E. Lehan....... Mr 26 


Legal Malpractice Insurance Problems, nib 
Legislation: Public Interest Requires Strong 
and Active Bar Participation, Gerald F. 
Meet the New President: Patrick G. 
Emmanuel, Linda H. Yates... Jy/Ag 13 
Next Five Years, John F. Harkness, Jr. 
Jy/Ag7 
1985 and Beyond: Winds of Change, we 
Past Five Years, John F. Harkness, a 
Pro Bono in Florida: Contributions from 
Private Practitioners, John F. Harkness, Jr. 


Representation of Death Sentenced Inmates, 
William O.E. Henry............- 
Section Reports, 


Through the Years-A Concern to Better Our 
Profession, John F. Harkness, Jr... N6 
What Isa Board Member, John F. Harkness, Jr. 
Ja7 
Where Do We Go Press Here?, Patrick G. 
Why Should the Law Apply to Rosemary 
Furman?, Gerald F. Richman...... Ja4 


Federal and Florida Rico-Treble Damages for 
Common Law Fraud?, Philip Michael 
Cullen, III Ja 19 

Relief from a Final Judgment-Florida’s Old 
and New Approach, Ray Shaw ... Mr 15 


Child on the Qutside, Sarah Lea Tobocman 

035 

Proposal for a Guardianship Oversight Com- 

mission in Florida, Elaine New .... F 45 

Volunteer Child Advocates-Guardian Ad 

Litem, Sara B. Herald D 57 
H 


“Voir Dire, My Dear, You Are Filius Nullius”, 
William A. Cain and May L. Cain 


Fraud 


Guardian 


Illegitimacy 


Immigration 


Immigration Primer for the Criminal Defense 
Lawyer, Benedict P. Kuehne and John M. 


Income Tax 


State and Local Tax Deduction: A Preference 
Whose Time to Go Has Come, David M. 


Initiative and Referendum 


Public Responsibility for Public Resources, 
John H. Hankinson, Jr. and B. Suzi Ruhl 
D72 


Estate Planning with Irrevocable Life Insur- 
ance Trusts, Edward F. Koren and Steven 


Legal Malpractice Insurance Problems, John 


Interest on Trust Accounts 

Hello: You're On the Air . . . Today’s Topic is 

IGTA, Jane E. Robertson........ D47 


International Law 
Foreign Banks and “Domestic” Litigation: 
Must Information Be Disclosed?, Carlos 
F. Concepcion. .... os Je $3 


International Trade 


Foreign Sales Corporations, Robert 
Feinschreiber.............. My47 


Judges/ Judiciary 


Appellate Judge’s Wishes, Hugh S. Glickstein 
Judgeship as a Public Service—One Term and 
Out, Robert T. Westman......... Ja 51 
Judicial Counc#t, John F. Harkness, Jr. 
Judicial Ethics, ........ Ja 75, F 5, Mr 52, 
My 44, Jy/ Ag 70, N 57, D 
Six Essential Ingredients of Extraordinary 
Judging and Lawyering, Hugh S. Glickstein 


Suggestion for Judicial Efficiency, Larry M. 


Judgments 


Law of the Case, Raymond T. Elligett, Jr. and 
Charles P. Schropp ......... Jy/ Ag 23 
Relief from a Final Judgment-Florida’s Old 
and New Approach, Ray Shaw .. Mr 15 


Jurisdiction 


Applying the Significant Relationships Test 
to Florida’s Borrowing Statute, Samuel J. 

Direct Appeal from the County Court to the 
District Court of Appeal, James C. Hauser 


THE FLORIDA BAR JOURNAL/DECEMBER 1985 97 


| 
G 
Insurance 
Children and the Law, Patrick G. Emmanuel 


Labor Law 
Comparable Worth, Cathy S. Reiman 
Ap 27 
Florida Employers: Beware of Your Em- 
ployees’ Constitutional Right to Organize 
and Bargain, William E. Powers, Jr. 
F4l 
Front Pay in Actions Under the Age Discrimi- 
nation Act, Steven G. Wenzel. .... O74 
Garcia v. San Antonio Metropolitan Transit 
Authority: Public Employers Meet the 
FLSA, Terence G. Connor and Ronald 
i Jy/ Ag 33 
New Dotson Majority-Bargaining Units and 


D77 
Polygraphs and Privacy, Brian J. Stack 


Public Employer Liability in Florida for 
Employee Statements: An Overview, Bruce 
Je 59 
Land/Land Management 
Creative Zoning for the Environment Emerges 
in Florida, Brion Blackwelder ... My 16 
42 USC Section 1983 as an Emerging Remedy 
Against Local Government Land Use Poli- 
cies, H. Michael Madsen and Ralph A. 


Need for a Development Plan Under Chapter 
380, Jeffrey Bercow ............. Je 85 

Law Office Economics and Management 
Lawyer Stress, Allan McPeak...... Ap 43, 

My 50 
Lawyers/ Legal Profession 

Advice from Some Who Have Tried Adver- 
tising, Hal Clarendon............. F19 


Attorney Advertising in Florida-Common 
Ethical Problems, Michele Guy .... F 14 
Bar and the Public, Patrick G. Emmanv* 
Chief Justice Burger’s Response: Catc.. 22, 
Gerald F. Richman Mr 5 
Communications Audit Will Seek Reasons 
for Public’s Attitude Toward Legal Profes- 
sion, John F. Harkness, Jr........ Mr7 
Consumerism and the Law: The Crisis in 
Communication and Understanding, 
Gerald F. Richman ............. Ap 5 
Corporate Resume-~A New Approach to 
Marketing C ications, Alan K. 
Ennobling Our Profession, Marshall B. 
Kapp Mr 26 
Exploring Contradictions, Jack W. Van 
Ap 21 
Firm Newsletters: Another Marketing Tool, 


Alan K. Vitberg ................. F 28 
Good Client Relations Lessen Malpractice 
Risk, John F. Harkness, Jr. ....... O7 
Is Ours a Noble Profession? Yes, But Let’s 
Prove It!, James E. Lehan....... Mr 26 
Lawyer Advertising-It’s Here To Stay, Samuel 
Lawyer at Large, ........... My 38, N 58 
Lawyer Stress, Allan McPeak...... Ap 43, 
My 50 


Lawyers Can Change Their Image Through 
Community Service, Seymour Gelber 


Legal Malpractice Insurance Problems, John 


Marketing Legal Services The Professional 
Way: Introduction, Linda H. Yates 
Marketing Techniques for the Smaller Law 
Firm, Ward Bower and Paul Roy 


F35 


the Client’s Confidences—The 
Lawyer’s Dilemma, Peter C. Manson 
Je 13 
Promoting Your Firm Through Selective 
Joining, Jeff Davidson............ F 33 
Riding the Tiger-A Challenge to Florida's 
Lawyers, Raymond Ehrlich N 37 
Six Essential Ingredients of Extraordinary 
Judging and Lawyering, Hugh S. Glickstein 


Steps for Planning a PR Program, Susan 


Thinking of Advertising? Eight Questions To 
Ask Before You Start, Irwin Braun 
F 10 
Through the Years-A Concern to Better Our 
Profession, John F. Harkness, Jr... N6 
What a Public Relations Agency Can Do for 
Lawyers, Cliff Yudell and Alice Fisher 
F 23 


Legal Education 


Legal Services 

Adult Protective Services: The Attorney’s 

Role, Marshall B. Kapp ......... N 23 


Advice from Some Who Have Tried Adver- 
tising, Hal Clarendon............. F 19 
Attorney Advertising in Florida~-Common 
Ethical Problems, Michele Guy .... F 14 
Bromides and E.S.T.: Through the Looking 
Glass, Terrence Ackert D 23 
Collier County Bar Association Voluntary 
Lawyers’ Project, John M. Passidomo 
D39 
Confessions from Night Clinic, or How a 
Government Lawyer Learned to Stop 
Worrying and Love Pro Bono!, Mary Clark 
D63 
Corporate Resume-A New Approach to 
Marketing Communications, Alan K. 
Dade County Public Interest Law Bank, 
Machete B Ivy D17 
Firm Newsletters: Another Marketing Tool, 
Florida Corporate Counsel Pro Bono Activi- 


ties, Nancy Noble Burton and Leslie Reicin 
Guilt, Karen K. Meyer............. D 30 


In-House Corporate Attorney and Pro Bono 
Service, James W. Kynes and Michael R. 
Douglas D 26 

Jacksonville Area—Joining Together for Equal 
Justice, Kent R. Spuhler and Howard L. 

Lawyer Advertising-It’s Here To Stay, Samuel 

Lawyers Can Change Their Image Through 
Community Service, Seymour Gelber 

F 31 

Lee County Voluntary Attorney Program, 
Rochelle Zukor Catz ............ D4i 

Legal Aid Society of Palm Beach County, 
Inc., Donn S. Dutton............ D 35 

Legal Aid Society of the Orange County Bar 
Association, Inc.-A Highly Successful 
Mandatory Pro Bono System in a Voluntary 
Bar Association, Carlos Marin-Rosa and 

Legal Aid Volunteer-Why Me?, Michael R. 

Legal Services in Volusia County, John D. 

Maintaining Justice Through Pro Bono Legal 


98 THE FLORIDA BAR JOURNAL/DECEMBER 1985 


Services-How Much Progress Has Florida 
Made?, Catherine G. Novack Dil 
Making a “Firm” Commitment, Randall C. 
D45 
Marketing Legal Services The Professional 
Way: Introduction, Linda H. Yates 
F8 
Marketing Techniques for the Smaller Law 
Firm, Ward Bower and Paul Roy 


On Balance: Busines vs. Professionalism, 
Peter Megargee Brown ........... F 37 


Private Bar Involvement in Legal Services to 
the a0 William Reece Smith, Jr. 
Pro Bono in Florida: Contributions from 
Private Practitioners, John F: Harkness, Jr. 
D7 
Pro Bono in Tampa Bay Area, Catherine G. 
Pro Bono Publico, Patrick G. Emmanuel 
D4 
Pro Bono Service: Benefit to the Lawyer and 
the Client, Jeffrey H. Kramer..... D 28 
Pro Bono Work in the Real Property, Probate 
and Trust Law Area, G. Charles Wohlust 


Promoting Your Firm Through Selective Join- 
ing, Jeff Davidson F 33 


Reflections on Pro Bono, Lisa Miller 


William O.E. Henry ............. 
Rural Perspective, Gary Gilbert ..... 
South Miami-Kendall Bar Association, Inc. 

How a Small Bar Conducts a Pro Bono 

Program, Jeffrey Rosinek ........ D19 
Special Interest Bar Starts a Pro Bono Pro- 

gram, Jose A. Garrido, Jr. ....... D18 
Steps for Planning a PR Program, Susan 

Thinking of Advertising? Eight Questions To 

Ask Before You Start, Irwin Braun 
F 10 
Volunteer Child Advocates-Guardian Ad 

Litem, Sara B. Herald ........... D 57 
What a Public Relations Agency Can Do for 

Lawyers, Cliff Yudell and Alice Fisher 
F 23 


Legal Writing 
Wasted Words or Persuasive Prose: Commu- 
nicating with the Appellate Court, Natalie 
Legislation/ Lobbying 
Children in the 1985 Legislature, Bob Graham, 
Roberta Fox, and Elaine Gordon 
010 
Legislation: Public Interest Requires Strong 
and Active Bar Participation, Gerald F. 
Letters 
Ja 6, F 7, Mr 6, Ap 11, My 8, Je 11, Jy/Ag 9, 
O 101,D6 


Liability 
Florida’s Adoption of the Seatbelt Defense, 
Cathy Jackson Burris........... Ap 17 


Interspousal Tort Immunity, Elizabeth S. 
Motorists vs. Roadside Utility Poles— 
Unavoidable Accidents or Overlooked 
Liabilities?, Roger A. Bridges ..... Ja 53 
Public Employer Liability in Florida for 
Employee Statements: An Overview, Bruce 
Licenses 
Judicial Review of Administrative License 
Disciplinary Penalties, George L. Waas 


Retroactivity in Licensing Cases, Robert T. 

Benton, II ........ Je 81 
Liens 


Jurisprudence 1 

3 Exploring Contradictions, Jack W. Van Doren 

g 

| 
| 
Representation of Death Sentenced Inmates, 


Florida Condominium Law, Joseph D. 


Litigation 
Appellate Judge’s Wishes, Hugh S. Glickstein 


Applying the Significant Relationships Test 
to Florida’s Borrowing Statute, Samuel J. 

Justice Without a Day in Court, Brian F. 

Law of the Case, Raymond T. Elligett, Jr. and 


Charles P. Schropp ......... Jy/ Ag 23 

When the Best Defense is No Offense, Davisson 

Loans 


Accounts Receivable Financing: Protection 
of the Assignee’s Secured Status, Curtright 

Below-Market Interest Loans to Employees, 
Shareholders, and Independent Contrac- 
tors, Ronald J. Russo and Michael D. Miller 

Local Government 

42 USC Section 1983 as an Emerging Remedy 
Against Local Government Land Use Poli- 
cies, H. Michael Madsen and Ralph A. 
DOMES, cece Jy/Ag 77 

Local Government Antitrust Act of 1984, 
William Freivogel................ F 51 


Malpractice 
Criminal Defendant Turned Civil Plaintiff, 
Mark A. Cohen and Milton Hirsch 


Good Client Relations Lessen Malpractice 
Risk, John F. Harkness, Jr. ....... O7 


Legal Malpractice Insurance Problems, John 
F. Harkness; Ap 8 
Riding the Tiger—A Challenge to Florida’s 
Lawyers, Raymond Ehrlich ...... N 37 
Marketing 
Advice from Some Who Have Tried Adver- 
tising, Hal Clarendon............. F19 
Attorney Advertising in Florida—Common 
Ethical Problems, Michele Guy .... F 14 
Corporate Resume-A New Approach to 
Marketing Communications, Alan K. 
Firm Newsletters: Another Marketing Tool, 


Alan K. Vitberg ................. F 28 
Lawyer Advertising—It’s Here To Stay, 
Samuel S. Smith. F9 


Lawyers Can Change Their Image Through 
Community Service, Seymour Gelber 
Marketing Legal Services The Professional 
Way: Introduction, Linda H. Yates 
Marketing Techniques for the Smaller Law 
Firm, Ward Bower and Paul Roy 
F 35 
On Balance: Business vs. Professionalism, 
Peter Megargee Brown ........... F 37 
Promoting Your Firm Through Selective Join- 
ing, Jeff Davidson ............... F 33 
Steps for Planning a PR Program, Susan 
Thinking of Advertising? Eight Questions To 
Ask Before You Start, Irwin Braun 
F 10 
What a Public Relations Agency Can Do for 
Lawyers, Alice Fisher and Cliff Yudell 
F 23 


Medical 
Antitrust and the Physician-Institution Rela- 
tionship, Stephen E. Nagin ...... My 39 


Florida Living Will, Jerome L. Wolf 
Ap 13 
Health Care Access Act: A Synthesized 
Approach to Cost Containment, Rhoda 
Smith Kibler and Susan R. Renard 


Riding the Tiger-A Challenge to Florida’s 
Lawyers, Raymond Ehrlich ...... N 37 


Termination of Life-Support for Newborns 
Whose Choice Is It Anyway?, Judith S. 

When the Witness Gets a Note from His 
Doctor: Third-Party Witnesses, Medical 
Excuses, and Compelled Medical Examina- 
tions, Alfred F. Belcuore..... Jy/Ag 55 

Mental Health 

Lawyer Stress, Allan McPeak...... 
My 50 

Proposal for Corrections Overcrowding and 
the Mentally Disordered, Winsor C. Schmidt 

Ap 34 


Ap 43, 


Mobile Homes 
Mobile Home Statute: Is It the Solution or Is 
It the Problem?, James C. Hauser 

Motions 

Justice Without a Day in Court, Brian F. 
Suggestion for Judicial Efficiency, Larry M. 
Ja 31 

Motor Vehicles 
Motorists vs. Roadside Utility Poles— 
Unavoidable Accidents or Overlooked 


Liabilities?, Roger A. Bridges ..... Ja 53 
N 
Negligence 


Criminal Defendant Turned Civil Plaintiff, 
Mark A. Cohen and Milton Hirsch 
N 31 
Florida’s Adoption of the Seatbelt Defense, 
Cathy Jackson Burris........... Ap 17 


oO 


Obscenity 
Regulation of Indecency on Cable Television, 


Robert E. Riggs Mr 9 
P 
Parent and Child 
Child vs. Parent, David M. Verizzo.. O49 


Your Kids, My Kids, Our Kids, Stephen W. 

Sessums and Miriam E. Mason... O 52 
Personal Injury 

Structured Settlements Revisited, David P. 


Poetry 
Lawyer at Large, ................. N 58 
Poisons 


Toxic Substances in the Workplace, Robert 
Prisons and Prisoners 
Community Control: “In Lieu of Incarcera- 
tion”, Steven D. Robinson ... Jy/Ag 45 
Florida’s Revised Rule 3.850: New Limita- 
tions on Post Conviction Collateral Attack, 
William A. Haddad and Donna B. 
Jy/ Ag 27 
Proposal for Corrections Overcrowding and 
the Mentally Disordered, Winsor C. 


Privacy 

Polygraphs and Privacy, Brian J. Stack 


Preserving the Client’s Confidences—The 
— Dilemma, Peter C. Manson 


Pro Bono. 
Bromides and E.S.T.: Through the Looking 
Glass, Terrence Ackert .......... D 23 


Collier County Bar Association Voluntary 
Lawyers’ Project, John M. Passidomo 
D39 
Confessions from Night Clinic, or How a 
Government Lawyer Learned to Stop 
Worrying and Love Pro Bono!, Mary 
Dade County Public Interest Law Bank, 


THE FLORIDA BAR JOURNAL/DECEMBER 1985 99 


Michelle B. Ivy ....... 
Florida Corporate Counsel Pro Bono Activi- 
ties, Nancy Noble Burton and Leslie Reicin 
Guilt, Karen K. Meyer............. D30 
Hello: You're On the Air . .. Today’s Topic is 
IOTA, Jane E. Robertson........ D47 
In-House Corporate Attorney and Pro Bono 
Service, James W. Kynes and Michael R. 
Douglas D 26 
Jacksonville Area-Joining Together for Equal 
Justice, Kent R. Spuhler and Howard L. 
Lee County Voluntary Attorney Program, 
Rochelle Zukor Catz ..... D4i 
Legal Aid Society of Palm Beach County, 
Inc., Donn S. Dutton......... «oe DSS 
Legal Aid Society of the Orange County Bar 
Association, Inc.-A Highly Successful 
Mandatory Pro Bono System ina Voluntary 
Bar Association, Carlos Marin-Rosa and 
Legal Aid Volunteer-Why Me?, Michael R. 
Legal Services in Volusia County, John D. 
D43 
Maintaining Justice Through Pro Bono Legal 
Services-How Much Progress Has Florida 


Made?, Catherine G. Novack ..... Dil 
Making a “Firm” Commitment, Randall C. 


Private Bar Involvement in Legal Services to 
the Poor, William Reece Smith, Jr. 
D12 
Pro Bono in Florida: Contributions from 
Private Practitioners, John F. Harkness, Jr. 
D7 
Pro Bono in Tampa Bay Area, Catherine G. 
Pro Bono Publico, Patrick G. Emmanuel 
Pro Bono Service: Benefit to the Lawyer and 
the Client, Jeffrey H. Kramer..... D 28 
Pro Bono Work in the Real Property, Probate 
and Trust Law Area, G. Charles Wohlust 

. Dél 
Reflections on Pro Bono, Lisa Miller Layman 
D 36 


Representation of Death Sentenced Inmates, 
William O.E. Henry.......... 
Rural Perspective, Gary Gilbert ..... D 38 
South Miami-Kendall Bar Association, Inc. 
How a Small Bar Conducts a Pro Bono 


Program, Jeffrey Rosinek ........ D19 
Special Interest Bar Starts a Pro Bono Pro- 
gram, Jose A. Garrido, Jr. ....... D18 


Volunteer Child Advocates-Guardian Ad 
Litem, Sara B. Herald ........... D 57 


Professional Regulation 


Judicial Review of Administrative License 
Disciplinary Penalties, George L. Waas 


Retroactivity in Licensing Cases, Robert T. 


Use of Handwriting Evidence in Professional 
Disciplinary Proceedings, George L. Waas 
My 51 
Garcia v. San Antonio Metropolitan Transit 
Authority: Public Employers Meet the 
FLSA, Terence G. Connor and Ronald 
Jy/ Ag 33 
Public Employer Liability in Florida for 
Employee Statements: An Overview, Bruce 


Public Relations 


Bar and the Public, Patrick G. Emmanuel 
Communications Audit Will Seek Reasons 
for Public’s Attitude Toward Legal Profes- 
sion, John F. Harkness, Jr........ Mr7 
Ennobling Our Profession, Marshall B. 


| 
| 
2 
4 
q 


Kapp 
Ethics and Discipline Must Be Supplemented 
by Effective and Accurate Public Relations, 


Gerald F. Richman ............. My 4 
Is Ours a Noble Profession? Yes, But Let’s 
Prove It!, James E. Lehan....... Mr 26 
1985 and Beyond: Winds of Change, Gerald 
=a for Planning a PR Program, Susan 


What a Public Relations Agency Can Do for 
Lawyers, Cliff Yudell and Alice Fisher 


Real Property, Probate and Trust Law 
Benefits of Air Rights Developments, Luis M. 
My 45 
Beyond the Condominium: The Uniform 
Common-Interest Ownership Act (Part 
One), Norman Geis .............. F 67 
Beyond the Condominium: The Uniform 
Common-Interest Ownership Act (Part 
Two), Norman Geis ............ Mr 35 
Durrett After the 1984 Amendments to the 
Bankruptcy Code, Ellen A. Feinberg 
Jy/Ag 41 
Estate Planning with Irrevocable Life Insur- 
ance Trusts, Edward F. Koren and Steven 
L. Hearn Ja 56 


Interaction of the New I.R.C. §643(e) Election 
and Florida’s Equitable Adjustment Doc- 
trine, Henry H. Raattama, Jr. and Edward 
097 

Mobile Home Statute: Is It the Solution or Is 
It the Problem?, James C. Hauser 


Pretermitted Spouse Law-Another View, 
Phillip A. Baumann ............. Je 73 


Pro Bono Work in the Real Property, Probate 
and Trust Law Area, G. Charles Wohlust 
State and Local Tax Deduction: A Preference 
Whose Time to Go Has Come, David M. 
D 83 
Transactional Lawyer’s Guide to the FIRPTA 
Withholding Rules, Martha A. Hartley 
Ap 39 


Res Judicata 
Archaic Res Judicata-Florida’s “Gaming 
Table”, Frank Santry and Joel Brown 
O77 


Federal and Florida Rico-Treble Damages for 
Common Law Fraud?, Philip Michael 


s 
Search and Seizure 
Consent Searches, Steven G. Brady 
Securities 


Florida Investor Protection Act: Florida 
Bucks the Trend, Donald A. Rett and 
Lawrence F. Orbe.......... penaee F 73 

Forum Selection in Stockbroker Litigation 
Hidden Traps for the Unwary Litigator, Robert 
Dyer F55 

Overview of Securities and Exchange Commis- 


O8s 


Community Control: “In Lieu of Incarcera- 
tion”, Steven D. Robinson ... Jy/Ag 45 
Settlements 
Structured Settlements Revisited, David P. 
Sex Abuse 
Child on the Inside, Doris Stiles and Ray 


100 THE FLORIDA BAR JOURNAL/DECEMBER 1985 


Armstrong Oo 
Child on the Outside, Sarah Lea Tobocman 
035 
Child vs. Professional, Elaine N. Duggar 

Dollars for Children, Joan Overton.. O26 
Practical View of Chapter 85-53, Robert S. 
O 16 
Protecting Children in Child Care Programs, 

Judy Justice, Susan Muenchow, and John 

Protecting Children in the Community, Judy 
025 

Protecting Children in the Courts, Ellen 

Hoffenberg and James Skuthan... O14 
Statute of Limitations 
Applying the Significant Relationships Test 
to Florida’s Borrowing Statute, Samuel J. 
Stocks 
Forum Selection in Stockbroker Litigation 
Hidden Traps for the Unwary Litigator, Robert 
F55 


Taxation 


Below-Market Interest Loans to Employees, 
Shareholders, and Independent Contractors, 
Ronald J. Russo and Michael D. 

Continuing Evolution of Industrial Develop- 
ment Bond Financing, Joseph R. Cook 

Ja 61 

Divorce Taxation as Implemented by The Tax 
Reform Act of 1984 (Part One), Leslie J. 
Barnett and Melvyn B. Frumkes ... F 63 

Divorce Taxation as Implemented by The Tax 
Reform Act of 1984 (Part Two), Leslie J. 
Barnett and Melvyn B. Frumkes 

Mr 46 

Do IDB’s Make Economic Sense Any Longer?, 
Gerald I. Heffernan and R. William Ide, III 

My 25 

Estate Planners and Family Law Practitioners: 
Beware of REA Rules re Retirement Plan Distri- 
butions, E. Jackson Boggs, Frederick M. 
Rothenberg, Ralph A. Bline and Steven K. 


Foreign Sales Corporations, Robert 


Highlights of Foreign Tax Provisions of The 
Tax Reform Act of 1984, Robert A. Chaves 
F 59 
Interaction of the New I.R.C. §643(e) Election 
and Florida’s Equitable Adjustment Doc- 
trine, Edward E. Sawyer and Henry H. 
New IRS Reporting Law: A Further Decline 
of Client Confidentiality, Diane E. Marger 
My 33 
Post-Mortem Estate Planning-Disclaimer, 
Michel G. Emmanuel............ N 51 
State and Local Tax Deduction: A Preference 
Whose Time to Go Has Come, David M. 
Structured Settlements Revisited, David P. 
us Mr 40 
Tax Planning with In-kind Distributions from 
Estates or Trusts after the Tax Reform Act 
of 1984, Georgene M. Gore....... N 47 
Transactional Lawyer’s Guide to the FIRPTA 
Withholding Rules, Martha A. Hartley 
Ap 39 
Year End Tax Planning for Individuals 
Through Charitable Contributions—1984, 
Charles E. Muller ............... Ja 71 
Technology 
Trade Secrets and Noncompetition Agree- 
ments—Old Fashioned Remedies for 
Problems of High-Tech Industries, James 


B. Murphy, Jr. and Sharyn B. Zuck 


Television 
Regulation of Indecency on Cable Television, 
Mr9 
Torts 


Interspousal Tort Immunity, Elizabeth S. 
Riding the Tiger—A Challenge to Florida’s 
Lawyers, Raymond Ehrlich N 37 
Trade Secrets 
Trade Secrets and Noncompetition Agree- 
ments—Old Fashioned Remedies for 
Problems of High-Tech Industries, James 
B. Murphy, Jr. and Sharyn B. Zuck 


Trials 

Antitrust and the Physician-Institution Rela- 

tionship, Stephen E. Nagin ...... My 39 


Archaic Res Judicata-Florida’s “Gaming 
Table”, Frank Santry and Joel Brown 
Demeanor of the Witness, David Seth 
Florida’s Adoption of the Seatbelt Defense, 
Cathy Jackson Burris........... Ap 17 
Foreign Banks and “Domestic” Litigation: 
Must Information Be Disclosed?, Carlos F. 
Forum Selection in Stockbroker Litigation 
Hidden Traps for the Unwary Litigator, Robert 


Inseparable-Appellate Law and the Trial 
Lawyer, Betsy E. Gallagher...... Mr 43 


Justice Without a Day in Court, Brian F. 
Ap 49 
Law of the Case, Raymond T. Elligett, Jr. and 
Charles P. Schropp Jy/ Ag 23 
Motorists vs. Roadside Utility Poles— 
Unavoidable Accidents or Overlooked 


Liabilities?, Roger A. Bridges ..... Ja 53 
When the Best Defense is No Offense, 
Davisson F. Dunlap, Jr. ......... D 69 


When the Witness Gets a Note from His 
Doctor: Third-Party Witnesses, Medical 
Excuses, and Compelled Medical Examina- 
tions, Alfred F. Belcuore..... Jy/Ag 55 

U 
Unauthorized Practice of Law 
Why Should the Law Apply to Rosemary 


Furman?, Gerald F. Richman...... Ja4 
Wills 

Florida Living Will, Jerome L. Wolf 

Witnesses 
Demeanor of the Witness, David Seth Walker 
Practical View of Chapter 85-53, Robert S. 


Protecting Children in the Courts, Ellen 
Hoffenberg and James Skuthan... O14 
When the Witness Gets a Note from His 
Doctor: Third-Party Witnesses, Medical 
Excuses, and Compelled Medical Examina- 


tions, Alfred F. Belcuore ..... Jy/ Ag 55 
Women 
Comparable Worth, Cathy S. Reiman 
Interspousal Tort Immunity, Elizabeth S 
Wrongful Death 
Child vs. Tortfeasor, Marcia E. Levine 
Y 
Zoning 


Creative Zoning for the Environment Emerges 
in Florida, Brion Blackwelder ... My 17 


| 
Q R 
T 
: Florida Condominium Law, Joseph D. 
4 sion Rule 144, Lawrence Schechterman 
Sentencing 


orate scare 
certificates, co 


of course. 


15 § 77t SECURITIES 


Notes of Decisions 


GENERALLY 1-20 
INVESTIGATIONS 21-50 
CRIMINAL PROCEEDINGS 51-80 


INJUNCTION PROCEEDINGS 81-13% 


1-20 
Abuse of discretion, review 136 
Admissibility of evidence 
Criminal proceedings 56 
Injunction proceedings 119 
Affidavits, future wrongs 95 
Allowance of injunctions 
Discontinuance of practices ax pre- 
cluding injunctions 91 
Future wrong 96 
Allowance of preliminary or temporary 
injunctions 99 
Amendment of complaint for relief 112 
Attorney General's powers and duties 53 
Books and records 30 


Burden of proof 118 
Civil actions against Commission 31 
Civil and criminal distinctions 2 
Complaint for relief 
Generally 111 
Amendment 112 
Time of violation as controlling 113 
Criminal proceedings 51-80 
Default judgment 130 
Defenses 114 
Disallowance of injunctions 
Discontinuance of practices as pre- 
cluding injunctions 92 


a6 


